


VoLumst XXVI. NuMBER 4. 





Massachusetts 
Law Quarterly 


JUNE, 1941 











CONTENTS 


PAGE 
THE NEW PRESIDENT OF THE MASSACHUSETTS BAR ASSOCIATION AND HIS 
MESSAGE TO THE ASSOCIATION 


A tin re te Rng oe ie ee ed oe 1 
CERTAIN QUESTIONS OF LAW RELATING TO IMPEACHMENTS ........e.000. 4 
GUARUEAMS GF Gem AMD VOUCMIIE qn... <5 occ cc cic ete ccc tee ccccwncce 8 
DELAYED DECISIONS IN THE FEDERAL CouRTS—REPORT OF THE DIRECTOR OF 
a ee I as ok 05.6 6.5055 664) 0554008 Ch br xo Seu 11 
CONSTITUTIONAL AMENDMENTS Now UNDER CONSIDERATION .............. 11 
THe INITIATIVE BILL FOR A MONOPOLISTIC STATE FUND FoR WORKMEN’S 
REI SID oso. so wc ngieh Ge le OS Kaisa ln ur asin ee as cb 14 
An Act WuicH May Save Somesopy SoMe MoNgEy IN Printing REcorDS 
We EA .ctenbav<Cuseeh eae ah teGsaese eels. cscneeuehdeeacnces ae 
REQUEST FOR SUGGESTIONS AS TO ATTACHMENT LAWS AND OTHER MATTERS 
HEPERRED O THE JUDICIAL COUNCIL .. 22.2.2. ccc ccc twee cocdeccces 16 
UNCONSCIOUS JUDICIAL Bras UNDER THE FEDERAL STATUTES .:............ 17 
Two VETOES RELATIVE TO ADMISSION TO THE BAR ...................... 18 


Rourvus CHOATE IN ACTION AND CHlEF Justice SHAW SHAKING WITH LAUGHTER 20 
Sir Ceci, Carr’s Lectures ‘‘CoNCERNING ENGLISH ADMINISTRATIVE Law’’ 20 


THE CENTENNIAL OF JOHN AUGUSTUS, THE First PROBATION OFFICER ...... 23 
JUDGE THACHER AND THE COMMON LAW BACKGROUND OF PROBATION ...... 23 
A TRIBUTE TO THE LATE HerBert C. PARSONS FROM AN Ex-ConvicT ...... 27 
Ss: ee SR I. 6 kc cg ee Kas web dates we bk bse chim bois 28 


DISCUSSION OF PROPOSED CONSTITUTIONAL AMENDMENT AS TO INCOME TAXES 
Now UNDER CONSIDERATION BY THE JOINT SESSION OF THE LEGISLATURE— 
Puiuie NIcHOLs 





THE THIRTIETH ANNUAL MEETING OF THE MASSACHUSETTS 
BAR ASSOCIATION. 








I Se UR TN oe oS s win See Si WP ES mms 2 Rb ole GES Bee 33 
is Ba TE te a ws ecko Maw tka Booman 34 
ReporeT OF TEEXBOUTIVE OCOMMITTER 00.c ccc cc cc ccccccccccccccccccecccees 35 
RESULTS OF REFERENDUM ON THE INTEGRATED BAR ........ccccccecccecs 35 
I I oS Oat Tele he we Gua 6 wg etn ANE Oe oh wk bute a 36 
Report OF GRIEVANCE COMMITTEE .............. cc ccc cece ccc ceccccncce 37 
SPEcIAL COMMITTEE ON NEW ACTIVITIES .................. ccc cecccccees 39 
MEETING OF EXECUTIVE COMMITTEE AND QTHER SPECIAL COMMITTEES TO BE 
I rot Pubs statins Siz elemaiscd Skt dae oie amc Wels Go 40 
AN INSTITUTE ON PROBATE AND TRUST PRACTICE AND PROCEDURE 
Inside Back Cover 
Issued by the 


MASSACHUSETTS Bar ASSOCIATION, 60 State St., Boston, Mass. 























MAYO A. SHATTUCK 
OF HINGHAM 
THE NEW PRESIDENT OF THE MASSACHUSETTS 
BAR ASSOCIATION* 


*Born Oakland, California, 1898; Harvard College, A.B., 1919, LL.B., 1921; service 
in the United States Navy, 1917-1919; professor Trusts, Northeastern University and 


University of Colorado Summer Session; member firm of Haussermann, Davison & 


Shattuck, 15 State Street. Boston: author “Living Insurance Trust,’’ 1928; ‘‘Massachu 
setts Annotations, American Law Institute Restatement of the Law of Trusts,” 1936; “A 
Trustee’s Handbook, Shattuck Revision, 1940." Member of Council, Boston Bar Asso- 
ciation; member of the Board of Bar Examiners. Commonwealth of Massachusetts. 








REMARKS OF PRESIDENT SHATTUCK. 
(At the annual meeting of June 6, 1941) 


The Massachusetts Bar Association seems to me to be deserving 
of the support of every lawyer in our Commonwealth. It has a 
fine history, based upon distinguished leadership and sound ae- 
complishments. It faces a future whose social and professional 
problems can be regarded either as terrifying or challenging, de- 
pending exactly on how we choose to regard them. It is my hope 
that our association may tackle that future with high courage and 
resolution. But in order to play our traditional part I think we 
must take frank stock of our weak points as well as our strong 
ones and we must take prompt steps to energize and improve 
our corporate body-tone. 

To begin with, we must obtain, as active members, a larger 
fraction of the Massachusetts bar. Our relatively small member- 
ship may be partly due to the fact that we are to some extent a 
representative organization. Members of our affiliated local bar 
associations may feel that there is no need for individual par- 
ticipation, even though the dues are only $5.00 per vear. The short 
answer is that there is no substitute for direct membership in a 
common enterprise. 

Take, for example, the question of integration. Either the bar 
of Massachusetts needs and wishes to be integrated or it does not. 
In either event we have a role to play, for we certainly have not 
heard the last of this subject. If integration is adopted it will be 
our duty to see that it gets off to a sound and healthy start. If 
it is rejected our association will certainly be needed as an ade- 
quate substitute. 

Good lawyers always respond to the challenge of hard work 
and their teamwork is notable, once they are convinced that a 
job needs doing. Voluntary committee work is the key to a strong 
association. Our members must expect, therefore, to be called 
upon for special committee assignments. These committees will 
be small and will be chosen with an eye to geographical proxim- 
itv. Their reports will be circulated among our members and I 
hope through the memberships of our affiliated local associa- 
tions. When our annual meetings take place, hereafter, we shall 
hope for enlightened round-table discussions on matters of sig- 
nificance to the profession and to the Commonwealth. 


I have already appointed our first special committee, with the 
suggestion that they study the deficiencies of our present organi- 
zation and make recommendations for each of us to ponder. I 
hope that they may tell us what more, if anything, we should do 
about the question of integration; what we should do about our 
grievance work; what we can do to improve the liaison between 
our association and our various affiliated local groups (should 
we not employ some able young man, on a part-time basis?) ; 
what special committees we should have; what sort of annual 
meeting we should plan. When we receive this report we shall 
use it as a chart for our winter’s activity. This special committee 
is constituted as follows: 


Joseph Wiggin of Malden, Chairman 
Lispenard B. Phister of Boston, Vice Chairman 
Willard B. Luther of Cambridge 

James M. Rosenthal of Pittsfield 

W. Arthur Garrity of Worcester 

Morris R. Brownell of New Bedford 

Richard B. Walsh of Lowell 


I hope that the members of the association will give this com- 
mittee the benefit of their suggestions, whether they be general 
or specific, conservative or “radical.” They may be sent to Mr. 
Phister, Barristers Hall, Boston, or any other member of the 
committee. 

Finally, I think it proper to test in a practical way the quality 
and degree of our determination to increase the value and health 
of our association. I ask each of our members, on reading this 
message, to see that his dues, if at all in arrears, are paid by 
return mail and to make any other contribution to our treasury 
which lies in his power. I shall also ask the Secretary to send 
to each member one blank form of application for membership. 
It would be the best tonic of all if we could welcome a substantial 
number of new members, especially among the vigorous younger 
men. The only successful membership committee is a committee 
of the whole. 

The full list of present members will appear in the QuARTERLY 
which is due for mailing before the end of June. 

I fear that this is anything but an orthodox inaugural. Some 
of you may be disappointed at so heavy an emphasis upon mun- 
dane affairs. It is simply that I desire, most ardently, to do 
whatever I can to strengthen our organization. That, as I see 
it, is the best way to express my gratitude for your kindness. 
The standing of the association within and without the Common- 
wealth which has done more for the bar in the past 30 years than 
is generally realized, is a valuable asset of each member of the 
bar and its value should not be lessened but should be increased. 








CERTAIN QUESTIONS OF LAW RELATING TO 
IMPEACHMENTS. 

The newspapers have reported several questions of law and 
of practice as arising in connection with the current impeach- 
ment proceedings. As such proceedings have not been frequent in 
Massachusetts, the bar may be interested in some of the earlier 
history bearing on these questions, which have nothing to do 
with the merits of the case, but relate simply to jurisdiction and 
procedure. F.W.G. 


1. CAN THE SENATE Abort A RULE REQUIRING A SPECIAL 
Masority Votre? 
The press of June 15th, 1941, reported this question as under 


discussion. 


The constitution provides (Chap. I, Section III, Art. VI): 
“The House of Representatives shall be the Grand In- 
quest of this Commonwealth; and all impeachments made 
by them shall be heard and tried by the Senate.” 
and (in Chap. I, Section II, Art. VIII): 


“The Senate shall be a@ court with full authority to 
hear and determine all impeachments made by the House 
of Representatives against any officer or officers of the 
Commonwealth for misconduct and maladministration in 
their offices. But previous to the trial of every impeach- 
ment the members of the Senate shall respectively be 
sworn, truly and impartially to try and determine the 
charge in question according to the evidence. Their judg- 
ment, however, shall not extend further than to removal 
from oftice and disqualification to hold or enjoy any place 
of honor, trust, or profit, under this Commonwealth: But 
the party so convicted shall be, nevertheless, liable to in- 
dictment, trial, judgment, and punishment, according to 
the laws of the land.” 


The press reports doubts whether a bare majority or a 
special majority of two-thirds of the Senate is required to act 
in impeachment cases, and whether the Senate should, or could, 
adopt a rule requiring a two-thirds vote. The Constitution of the 
United States provides that in impeachment cases before the 
Senate, “No person shall be convicted without the concurrence 
of two-thirds of the members present.” No such provision ap- 
pears in the Massachusetts Constitution. The history of the 
Massachusetts impeachment provisions is as follows: 


When King George III undertook to pay the salaries of 
Massachusetts judges in 1774, there was a wide-spread protest, 
awnd all the judges refused the salary except Chief Justice Oliver, 
who accepted. In the excitement which followed, there were 
rumors of tarring and feathering, but John Adams suggested 
impeachment as a constitutional proceeding, although there was 
no express provision for it in the Province Charter. The House 
voted to impeach before the Council, which then occupied the 
position of the Senate. Five vears later, in 1779, when Adams was 
requested to draft a constitution for the consideration of the 
convention, he expressly provided for impeachment, and his draft 
on this subject was approved and adopted in 1780 (See Adams’ 
Works, Vol. IV. pp. 258-2539 and 244, and Vols. T, 137. TL, 3526, 


ore 
S20. ts wot). 


The original article adopted was Art. VIII, of See. 2, Chap. 
i. Immediately following this article, the convention added, and 
the people adopted, Art. IX, providing that, “Not less than six- 
teen members of the Senate shall constitute a quorum for doing 
business.” As the Senate then consisted of thirty-one members, 
obviously, the number of sixteen was chosen for a quorum be- 
cause it was a majority of thirty-one. 

In the impeachment trial of Judge Prescott, in 1821, twenty- 
eight senators were sworn as judges of the court of impeachment, 
and Judge Prescott was convicted on two articles by votes of 
sixteen to nine and nineteen to six (See Report, pp. 11 and 206). 

By the thirteenth amendment, in 1840, the Senate was in- 
creased to forty members—the quorum remaining at sixteen. 
By the twenty-second amendment, in 1857, it was provided that 
a Jess number might organize and adjourn from day to day, and 
compel the attendance of absent members. By the thirty-third 
amendment, in 1891, it was provided that, “a majority .. . of 
each branch . . . shall constitute a quorum for the transaction 
of business, but a less number may adjourn from day to day and 
compel the attendance of absent members.” The business of the 
Senate may be legislative business, or, in impeachment trials, 
judicial business: but, ever since 1780, a specified quorum has 
been expressly provided for doing “business,” whatever its nature. 
Accordingly, under the thirty-third amendment, now in force, 
a “quorum,” consisting of a majority, appears to have the ex- 
pressed jurisdiction and duty of decision with the power to 
“compel the attendance of absent members” if they see fit to do 








so. A “quorum” means the number required to do business: a 
majority of a quorum has authority to act in the absence of any 
special provision to the contrary. 

While the Senate has authority to adopt rules for procedure, 
it cannot change its constitutional jurisdiction, which rests in a 
majority of a quorum; but it can compel the attendance of absent 
members to secure a quorum of the full Senate. 


APPEARANCE OF TILE RESPONDENT ON THE FLOOR OF THE HOUSE. 


In the appendix to the volume containing the report of the 
impeachment trial of Judge Prescott, in 1821, the following item 
appears (on page 215), under the date of February 27th, 1794: 


“Feb. 27th. The committee appointed to take into con- 
sideration the propriety of officers accused before the House 
of Representatives for maladministration in discharge of 
the duties assigned them by the constitution and laws 
of the government, being admitted to be heard by counsel 
on the floor of the House in vindication of their conduct, 
are clearly of opinion, notwithstanding the precedents to 
the contrary, that such indulgencies have been attended 
with much trouble and expense, and ought not to be per- 
mitted in future, as the inconveniencies which have re- 
sulted have greatly preponderated against the benefits that 
have been experienced on any former occasion. And the 
committee further report, that this opinion be entered on 
the journals of the House, that it may operate against 
the authority of the forementioned precedents, on future 
applications of the same nature for similar indulgencies 
to those which have been heretofore allowed on the appli- 
cation of persons of this description who may be accused 
before this branch of the Legislature. Read and accepted 
and ordered accordingly.” 


A penciled note in the margin of the copy from which this 
is taken refers to “House Journal, Vol. XIV, pp. 401-402.” 


3. Must THE GENERAL Court REMAIN IN SESSION DURING 


IMPEACHMENT PROCEEDINGS? 

It seems that a court is a court, and that it can sit, as such, 
whether some other body is in session or not; but, on page 14, of 
the Prescott trial, it appears that the question was raised in 
1821. The committee appointed 

“to consider whether the Senate have authority to sit as a 
court of impeachment after the adjournment of the legisla- 


ture reported that they cannot find any constitutional pro- 
vision which will authorize the Senate to sit as a court of 
impeachment, except during the session of the General 
Court.” 


It was the opinion of Chief Justice Chase, expressed prior 
to the trial of Andrew Johnson, that: 
“The Senate is now organized as a distinct body from 
the Senate sitting in its legislative capacity.” (See Ap- 
pendix to Report, page 35.) 


That is also true in Massachusetts under the provisions 
quoted. It is difficult to understand how a court, thus organized, 
during the legislative session could possibly be put out of exist- 
ence as a court by the action of any other body, or the prorogation 
of its legislative capacity, so long as its constitutional duties as a 
court continue, or, in other words, until the impeachment pro- 
ceedings are disposed of. The question, however, is academic, as 
it can be avoided by formal adjournments. 

F. W. G. 


4. Discvssions py House MEMBERS WITH OUTSIDERS. 

In the House Journal of June 11, 1941, it appears that 

“The Speaker read the following communication from the 
Counsel to the House: 


JUNE 11, 1941. 


“Hon. Curistian A. Herrer, Speaker of the House of Represen- 
tatives, State House, Boston, Mass. 

“Sir :—You have asked me the following two questions rela- 
tive to the pending impeachment matter: 

“1. Whether members of the House are debarred from dis- 
cussing the case with outsiders as are members of a grand jury. 

“2. Whether efforts on the part of outsiders to influence 
members of the House constitute contempt. 

“By the Constitution, the House of Representatives is ‘the 
grand inquest of this commonwealth’ to consider questions of 
the impeachment of any officer or officers of the commonwealth 
for misconduct or mal-administration in their offices, and the 
Senate is ‘a court with full authority to hear and determine all 
impeachments made by the House,’ each senator being sworn as 
a judge for this purpose. 
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“As to the first question, I answer as follows: 

“The functions of the House in connection with impeachment 
proceedings resemble the accusatory functions of a grand jury, 
but there is nothing in the constitution or elsewhere to require 
secrecy or any special conduct on the part of members of the 
House in connection with the proceedings, except that standards 
of propriety may be prescribed by any rule of the House. 

“As to the second question I answer as follows :— 

“The House, under Chapter I, Section III, Article X. may 
punish ‘every person, not a member, who shall be guilty of dis- 
respect to the House, by any disorderly or contemptuous be- 
havior in its presence; or who, in the town where the general 
court is sitting, and during the time of its sitting, shall threaten 
harm to the body, or estate of any of its members, for anything 
said or done in the House’, ete. (see Burnham vy. Morrissey, 14 
Gray, 226). Obviously, any such threats as are thus described 
would constitute contempt. In the absence of any rules adopted 
by the house, efforts by outsiders to influence members by mere 
argument, not involving threats, do not constitute contempt. 

Respectfully yours, 
Henry D. WiccérIN, 


Counsel to the House of Representatives.” 





GUARDIANS AD LITEM, AND VOUCHERS. 


The following communication has been received from a mem- 
ber of the bar: 
To the Editor of the Massacuuserrs Law QUARTERLY: 
“In the 16th Report of the Judicial Council (reprinted in 
26 Mass. Law Quart., No. 1, Jan. 1941, p. 45), the Council says: 
It is common opinion at the bar that the activities 
and expense of guardians ad litem, many of whom know 
little about investments, and even the appointment of such 
guardians in many cases, is an unnecessary burden upon 
the estate involved and on those who have the beneficial 
interest. 
“In the QuarRTERLY for July—Sept., 1938 (Vol. XXIII, No. 3, 
pp. 10-17), the subject is also discussed and a suggested rule in 
connection with such appointments is submitted for the con- 
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sideration of the courts. Further discussion appears in an article 
by Mr. Clark in the Quartrerty for April—June, 1940. 

“Some misunderstanding may arise from the wording of the 
probate form for the appointment of a guardian ad litem on a 
fiduciary account. 

“The statutory provisions relative to the appointment of a 
guardian ad litem, or next-friend, appear to be merely declara- 
tory of the power inherent in every court. The general probate 
form for such an appointment provides that A B is appointed 
‘to represent his [the ward’s] interest in said case.’ The form 
in the case of a petition by a trustee for leave to sell reads that 
the appointment is made, ‘to appear and act as the next-friend 
of all persons not ascertained or not in being,’ or, ‘to appear 
and act for’ a specified minor. The statute as to settlement of 
accounts (St. 1938, Chap. 154), provides: 


If the interest of a person unborn, unascertained, or 
legally incompetent to act in his own behalf, is not rep- 
resented except by the accountant, the court shall appoint 
a competent and disinterested person to represent his in- 
terest in the case. 


“While this statute specifies the purpose of the appointment 
to be the representation of the interest of the unborn, unascer- 
tained, or legally incompetent person, the form of appointment, 
in the case of accounts, adds the further specification that the 
appointee is ‘to examine said account and the vouchers therefor 
and the securities, and report to this court.’ 

“The oath of the appointee is to ‘faithfully and impartially 
perform the duty reposed in him by the foregoing appointment,’ 
and the form of report, as printed, reads: 

Having fully examined the above described account, 
with the vouchers therefor and the securities, I hereby 
assent to the allowance of the same. 
Guardian ad litem and Next-Friend. 





“Does the specification in the order of appointment directing 
the guardian ad litem not only to examine the account and the 
securities, but also ‘the vouchers therefor,’ impose upon the 
guardian ad litem any greater obligation than that imposed upon 
a permanent guardian, or a member of the bar who represents 
a client in connection with the same account? If it does, is there 
any reason why remote, unborn or unascertained persons, or 
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minor or incompetent wards, should be represented to a greater 
and more expensive extent than persons of full age, who may 
be absent from the jurisdiction or utterly unfamiliar with the 
accounts, but who are represented by counsel? In the case of 
counsel thus retained, the examination of the account and the 
checking of the securities are, of course, simple and natural 
things to expect; but, in the case of a long account, or in the 
case of a series of accounts extending back for a period of years, 
which have been prepared and submitted to life-tenants, the 
extent to which the vouchers for each item are to be examined 
would, of course, be a matter in the judgment of counsel under 
the circumstances of the case. He would not put his client to 
unnecessary expense in checking all the vouchers unless he had 
reason to believe that, as a practical matter, his client’s interest 
called for such detailed examination. 

“As suggested in the QuarTERLY for April-June, 1939 (Vol. 
ARIV, Ne. 2, p. 27): 

The natural purpose of the creator of the trust is to 
trust the trustee, and this simple idea seems to be at the 
basis of the rule in Massachusetts stated by Judge Putnam 
in Harvard College v. Amory. 


That also seems to be the purpose of the appointment, by a 
court, of any fiduciary. The natural function of a person ap- 
pointed to represent, temporarily, otherwise unrepresented in- 
terests would seem to be exactly the same as the function of 
counsel, or of a permanent guardian, so far as the exercise of 
reasonable judgment under the circumstances is concerned. That, 
I take it, is the real meaning of the function of a guardian ad 
litem appointed on an account. But the express direction in the 
probate form to ‘examine the vouchers’ appears to lead some 
guardians ad litem to think that their sworn duty requires them 
to examine every voucher for every item which may in any way 
relate to the interest which they represent, no matter how care- 
fully the books may be kept and the sworn accounts of the 
fiduciary prepared, and even if they see no practical necessity, 
as a matter of judgment, for such time-consuming and expensive 
examination of vouchers. 

“In the interest of a more reasonable practice and the avoid- 
ance of unnecessary delay and expense, I suggest that the form 
of appointment of a guardian ad litem on an account should be 
changed so as to read that he is ‘to represent his [the ward’s| 
interest in said account’ and report to the court. This follows 
the wording of the statute, which does not purport to make a 
guardian ad litem a super-trustee not contemplated by the crea- 
tor of the trust.” 





DELAYED DECISIONS IN THE FEDERAL COURTS 
Rerort OF THE DirecroR OF THE ADMINISTRATIVE OFFICE 
OF THE FEDERAL Courts 
(From “American Law and Lawyers” of June 14, 1941) 
QUARTERLY REPORTS BY THE ADMINISTRATIVE OFFICE ARE 
FOUND TO GET GOOD RESULTS 
Santa Fe, N.M. 

A sharp decline in the number of cases held under advisement 
by U.S. District judges for more than 60 days has been noted 
since adoption of the practice of reporting on this situation every 
three months, according to Henry P. Chandler, director of the 
Administrative Office of the Federal Courts. 

Discussing at the Tenth Circuit judicial conference here the 
various phases of the work of his office, Mr. Chandler referred 
to the quarterly reports on a number of submitted cases undecided 
after 60 days as having a “salutary tendency to encourage dis- 
position.” 

Thus during the fiscal vear 1940 the number of these cases 
dropped from 298 to 227 to 190 in the intervals between the three 
reports that vear, and in the most recent report the number had 
fallen to 156, the speaker said. 

Statistical studies conducted in his office under the direction 
of Will Shafroth have thrown some light on the reasons for delay 
in general in the federal courts, Mr. Chandler said. Thus it has 
been found that in civil cases at issue six months or longer the 
most frequent cause of delay was continuances granted at the 
request of counsel. This accounted for one-fourth of the number. 
Apparently only one-sixth of the cases were being delayed because 
the judge could not reach them. In criminal cases that reason ac- 
counted for only one-tenth of those delayed. 

Although statistics have their place in the studies of his office, 
Mr. Chandler believes that only through conferences on the 
ground can these statistics be given the proper interpretation. 





CONSTITUTIONAL AMENDMENTS NOW UNDER 
CONSIDERATION. 


The war and other distractions divert public attention from 
the fact that the Legislature is considering in joint session as a 
constitutional convention five constitutional amendments. The 
joint session meets again on Tuesday, July Sth. 
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The Massachusetts conception of a constitution has been 
one of general principles and rules, as distinguished from a vol- 
uminous accumulation of glorified statutes which make up the 
constitution in some other states. This fact raises three important 
questions as to the amendments proposed :— 

First: As to each of the five amendments, is it advisable? 

Second: As to four of the proposals, if the purpose is sound: 
(a) Is a constitutional amendment necessary? (b) Is the phrasing 
of the proposal adapted to such purpose? 

All five proposals printed in the calendar of the joint session 
of June 11, with the amendments there printed, were advanced 
to the third reading stage for further consideration. The pro- 
posal to restore annual sessions is short and raises no questions 
of phraseology. It is simply a question of constitutional policy. 


THE PARDONING POWER. 

Of the other four, the first would add to the pardoning power 
of the governor and council the proviso :— 

“That if the offense is a felony, the General Court shall have 
power to prescribe the terms and conditions upon which a pardon 
may be granted.” 

This change was recommended by the special commission on 
the pardon system in its report, House No. 2. The purpose of this 
proposal, as I understand the report of the commissioner, seems 
a good one, if a constitutional change is necessary to accomplish 
it; but the wording of the amendment seems to me to go beyond 
that purpose and to raise serious questions for the future. 

The word “felony” is one of arbitrary statutory meaning 
with a rather curious history, which was described by the late 
Warren F. Spalding in the Massacusetrs Law QUARTERLY for 
January, 1922. As a result of modern studies, it is quite possible 
that in the near future the word “felony” may be dropped from 
the vocabulary of the criminal law, and it seems a mistake to 
embalm it in the constitution. I suggest that the clause relative 
to felony be omitted. 

The rest of the proviso gives power to the Legislature to 
prescribe “the terms and conditions.” As I understand the report 
of the special commission, its purpose was to remove a doubt in 
the minds of governors as to the power of the Legislature to re- 
quire that the attorney-general and the district-attorney should 
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be consulted before pardons were granted, as provided in the 
present statute—in other words, to prescribe the procedure to be 
followed before a pardon, but not to affect the function of the 
governor and council to determine the terms and conditions of 
the pardon itself. 

I suggest, therefore, that the amendment should be changed 
to read as follows :— 

“Provided, that the General Court shall have power to pre- 
scribe the terms and conditions of procedure to be followed be- 
fore a pardon may be granted.” 


BALLOTS FOR SICK PERSONS. 

Another amendment would provide absentee ballots for 
voters “unable by reason of physical disability to cast their votes 
at the polling place in person.” If this is advisable, I doubt the 
need of a constitutional amendment. 

The 45th amendment now provides for absentee ballots for 
those absent from the city or town of which they are inhabitants, 
but it does not apply to sick persons who are not absent. 

The 61st amendment gives the Legislature authority to pro- 
vide for compulsory voting. This was discussed in the debates of 
the convention of 1917-1918 as a method of inducing people to 
vote—a form of inducement which existed in Belgium and _ per- 
haps elsewhere. This general legislative power seems to me to 
be so broad as to include all lesser forms of inducement. If the 
Legislature can use the inducement of a penalty, I submit 
that they can use the milder inducement of providing an absentee 
ballot. I suggest that the opinion of the justices be requested on 
this point, also, before the constitution is changed. F. W. G. 





GRADUATED TAXATION OF INCOMES 

This proposed amendment is as follows :— 

Article forty-four of the constitution which now reads 
“Full power and authority are hereby given and granted the 
general court to impose and levy a tax on incomes in the manner 
hereafter provided. Such tax may be at different rates upon in- 
come derived from different classes of property but shall be 
levied at a uniform rate throughout the commonwealth upon 
incomes derived from the same class of property. The general 
court may tax income not derived from property at a lower rate 
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than income derived from property and may grant reasonable 
exemptions and abatements,” shall be amended to read as fol- 
lows :—Full power and authority are hereby given and granted 
to the general court to impose and levy a tax on income in the 
manner hereafter provided. The general court may levy such 
taxes at different rates upon income derived from different classes 
of property, or may tax incomes not derived from property at 
still different rates and may make reasonable exemptions and 
abatements. The general court may also levy additional sur- 
taxes upon larger incomes derived either from property or from 
employment or from property alone and may graduate such sur- 
taxes in any way it sees fit, provided that the same rate of tax 
or surtax shall apply to persons living in any part of the com- 
monwealth, and provided, further, that in the graduation of such 
surtaxes the maximum rate thereof shall not be more than three 
times the basic rate imposed on the income from the respective 
classes of property or income, 


A DISCUSSION OF THIS PROPOSAL BY PHILIP NICHOLS WILL BE 
FOUND ON PAGES 31 AND 32. 


THE INITIATIVE BILL FOR A MONOPOLISTIC STATE 
FUND FOR WORKMEN'S COMPENSATION INSURANCE. 


This initiative bill, which has been defeated in the House 
by a vote of 157 to 64 and in the Senate by a vote of 23 to 11, 
will presumably be forced on the ballot at the next state election 
in 1942 by the collection of the required additional signatures. It 
provides that all such insurance by employers of six or more 
persons, Other than domestic servants and farm laborers, must 
be placed in the fund, as all private insurance companies will be 
excluded from this field. 

The “description” of the bill, which, under the present prac- 
tice must be printed on the ballot in the middle of the question, 
covers eight pages of print. 

The Npringfield Republican, always a supporter of the “1. 
and R.,” says in an editorial of June 22nd, 1941: 


“The root of the trouble is the tendency to abuse the 
privilege of the initiative as a form of lawmaking directly 
by the people instead of through their representatives in 
the Legislature. Measures of a complex and even technical 
character, not easily explained in brief space and with 
limited discussion of details not unimportant in them- 
selves, are being carried directly to the voters, if they fail 
to pass the Legislature. 
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“The ‘I. and R.” was designed by its original sponsors 
for comparatively simple questions in which easily under- 
stood principles come readily to the surface without being 
overlaid with distracting details. The present tendency is 
to break down the system by giving it too much to do.’’* 

This bill illustrates the objection to part of a pending con- 
stitutional amendment now under consideration for providing 
“titles” for initiative measures. A possible title which omitted 
the monopolistic feature of the bill would be entirely misleading. 
The New York State fund is a competitive insurance concern. 


F. W. G. 


AN ACT WHICH MAY SAVE SOMEBODY SOME MONEY. 
[Cuar, 187] 
AN ACT RELATIVE TO THE CONTENTS OF THE RECORD TRANSMITTED 

TO THE SuPREME JUDICIAL COURT IN APPELLATE PROCEEDINGS. 
Be it enacted, etc., as follows: 

SecTIonN 1. Section one hundred and thirty-five of chapter 
two hundred and thirty-one of the General Laws, as appearing 
in the Tercentenary Edition, is hereby amended by adding after 
the first paragraph the two following new paragraphs :— 

In preparing the record, a brief descriptive title of any paper 
to be contained therein shall be included, but the title of the 
court, name of the county, names of parties and other formal 
parts need not appear more than once. No bond, citation, verifi- 
cation, appearance or formal paper shall be deemed a necessary 
part of the record unless some question in regard thereto is in 
issue, but the contents thereof may be indicated. Matter which 
appears in two or more papers or portions thereof forming part 
of the record need be set forth only once therein, and at each 
place where such matter is omitted there shall be printed a nota- 
tion of the omission, with a cross-reference to the place in the 
record where such matter appears. 

The supreme judicial court may make and promulgate rules 
regulating the contents of the record and may in any case order 
the transmission of the original or a copy of any paper not ap- 





*(See also Lowell, “Public Opinion and Popular Government.” ) 
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pearing in the record, or appearing therein in an abbreviated 
form, if at any time such omitted paper or any omitted part of 
such abbreviated paper becomes material. 

SECTION 2. This act shall become operative on October first 
of the current year. Approved April 14, 1941. 

NOTE. 

For the origin and practical possibilities of this Act see QUARTERLY 

for July, 1937 (Vol. 22, No. 3, p. 7). 


REQUEST FOR SUGGESTIONS AS TO ATTACHMENT 
LAWS AND OTHER MATTERS FOR THE CONSIDERA- 
TION OF THE JUDICIAL COUNCIL. 


By Resolves, Chapter and Chapter 17, seventeen bills 
relating to attachments and trustee process have been referred 
to the Judicial Council with a request for a report upon the 
subject matter of the various bills. Some of the bills suggest 
the repeal of some of the restrictions upon attachments and 
trustee process; and some propose radically increased restric- 
tions, so that the bills open up the whole subject of the Massa- 
chusetts law of attachment. 

Senate 222, relative to damages for the operation of motor 
vehicles owned by the Commonwealth or any of its political sub- 
divisions or by charitable corporations, and Senate 413, relative 
to the admissibility of evidence of violation of any statute, ordi- 
nance or written rule, as evidence of negligence, have also been 
referred to the Council. 

By Resolve Chapter , three bills relative to libel 
also have been referred (Senate 192, Senate 193 and House 307). 

By this resolve the Council has also been requested “in gen- 
eral to investigate the entire subject matter of libel in order to 
ascertain what changes in, or additions to, the laws of the Com- 
monwealth relative to libel are advisable.” 
see 15th Report of Judicial Council, pp. 22-2 


In this connection 
5 and 16th Report, 
pp. 42-43, and 61 to 65, relative to defamation by radio and 
House 2427 and 2499, of 1941, which passed the House and was 
defeated in the Senate. This defeated bill for a new section at 


the end of G. L., Chap. 272, was as follows: 
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“Any person who, himself or through his agent, makes 
orally by a radio broadcast a statement about another per- 
son which is slanderous per se, shall be punished by a 
fine of not more than one thousand dollars or by imprison- 
ment in a jail or house of correction for not more than 
six months. Truth shall be an absolute defence to a prose- 
cution under this section.” 


The Council will welcome suggestions which any one may 
have on any of these subjects. Communications should be sent to 
the Secretary of the Judicial Council, 60 State Street, Boston. 





UNCONSCIOUS JUDICIAL BIAS UNDER THE 
FEDERAL STATUTES. 
UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 
WuHuitTakKer v. MCLEAN, 
Decided February 24, 1941 
Before Groner, C.J., and MILLER and EpcGertron, JJ. 


PER CURIAM: In a colloquy with counsel, during the trial 
though in the absence of the jury, the judge who tried this case 
made remarks which caused the plaintiff's attorney to express the 
opinion that he could not very well go on because the judge’s re- 
marks evidenced bias and prejudice. At the conclusion of the 
colloquy, the trial proceeded, and at the close of the testimony, 
the judge directed a verdict for the defendant. The plaintiff 
appeals. 

The judge may, as indeed he insisted, have felt no hostility 
to the plaintiff, and in that view he was, subjectively, free from 
bias. But bias must be considered objectively. Few, if any, judges 
would make the reported remarks, in the course of a trial, unless 
they had developed definite and positive hostility to plaintiff and 
his case. Hostility is a form of bias. When a judge has shown bias 
before trial, Section 21 of the Judicial Code, U.S. C. tit. § 25, pro- 
vides means of disqualifying him. The policy underlying Section 
21 is that the courts of the United States “shall not only be im- 
partial in the controversies submitted to them but shall give 
assurance that they are impartial”; i.e., shall appear to be im- 
partial. Berger v. United States, 255 U. 8. 22, 36. A bias which 











18 


develops during the trial and is “grounded on the evidence” has 
been held not to be within the terms of Section 21. Craven v. 
United States, 22 F. 2d 605 (C. C. A. 1); cert. denied, 276 U. 8. 
627. Often some degree of bias develops inevitably during a trial. 
Judges cannot be forbidden to feel sympathy or aversion for one 
party or the other. Mild expressions of feeling are as hard to 
avoid as the feeling itself. But a right to be tried by a judge who 
is reasonably free from bias is a part of the fundamental right to 
a fair trial. If, before a case is over, a judge’s bias appears to 
have become overpowering, we think it disqualifies him. It follows 
that the judgment must be reversed. This is the more regrettable 
because it ix our impression, based on an examination of the 
record, that the claim on which the plaintiff sued was probably 
without merit. 
Reversed and remanded. 


TWO VETOES RELATIVE TO ADMISSION TO THE BAR. 
EXECUTIVE DEPARTMENT. 
Srate House, Boston, April 2, 1941. 
House 2263 
To the Honorable Senate and House of Representatives: 

I am returning herewith, without my approval, Senate Bill 
No. 415, being An Act Providing That Applicants For Examina- 
tion For Admission To The Bar Shall Not Be Restricted As To 
The Number of Examinations Which They May Take. 

This bill, in the opinion of the Attorney General, is uncon- 
stitutional. See Opinion of Justices to the Senate 279 Mass. 607. 
He states: “The present Act just as clearly attempts to usurp 
the functions of the judiciary. The added factor that in this in- 
stance the legislative branch attempts to enter what in the 
opinion of the Justices has already been held to be the judicial 
field is, in my opinion, sufficient for executive veto.” 

I am also informed by the Chairman of the Board of Bar 
Examiners that such a statute, if it becomes law, would be in 
direct contradiction to the seventh rule adopted by the Supreme 
Judicial Court in relation to attorneys.* If this bill should be- 





*This rule now provides for four trials as of right and additional trials by permission 
of the board for reasonable cause 
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come law, the Board of Bar Examiners would then be in a posi- 
tion where it would have to choose whether it would obey the 
rule of the Court which appoints it, or the provisions of this Act. 
Obviously, such a predicament becomes directly within the 
opinion of the Justices already quoted. 

| appreciate the position of and have sympathy for some 
of the applicants where application of this rule would appear 
to impose a hardship, but the rule itself makes provision for 
exceptions. It is pointed out to me by the Chairman of the Board 
of Bar Examiners that in following Rule 7 the Board has been 
quite liberal in giving permission to take examination in addi- 
tion to the number of times permitted in the rule as a matter 
of right whenever any reasonable ground for granting such per- 
mission was shown. 

Very respectfully yours, 


LEVERETT SALTONSTALL, 
Governor of the Commonwealth. 


EXECUTIVE DEPARTMENT, 
Srate Hovuss, Boston, May 5, 1941. 
SENATE 673 
To the Honorable Senate and House of Representatives: 

I am returning herewith, without my approval, “An Act 
further regulating fees for the filing of petitions for admission 
as attorneys at law.” (See Senate No. 591). 

This Bill is a result of the petition of the Board of Bar Ex- 
aminers. It was filed for the purpose of making it possible for 
the Board to operate without expense to the Commonwealth, as 
almost all of the Boards of Registration do operate. That Board 
reports that its expenses have been exceeding its receipts from 
fees by a rough average of $3500 a year for the last five years. 
Actually, this Bill will increase that loss on the same basis by 
approximately $2500 a year. In other words, if this Bill becomes 
law, the experience based on the last five years will average 
$6000 a year loss, rather than the present $3500. Therefore, the 
Bill does not accomplish the purpose for which it was filed and, 
in view of the financial problems facing the Commonwealth, I 
am returning it to you. 

Very respectfully yours, 
LEVERETT SALTONSTALL, 


Governor of the Commonwealth. 
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RUFUS CHOATE IN ACTION AND CHIEF JUSTICE SHAW 
SHAKING WITH LAUGHTER. 
(From the first number of the “Bar Bulletin,’ January, 1924). 


The following picture, which gives us an unusual glimpse, 
both of the great advocate and of the great Chief Justice, appears 


in “Some Reminiscences of Rufus Choate,” by George W. Minns, 


who was for two years a student in Choate’s office, in the “Ameri- 
‘an Law Review” for October, 1876 (Vol. XI, No. 1). 


“On a very hot day, Mr. Choate was arguing a case at a law term of 
the Supreme Court, before the full bench. He evidently had the wrong 
side. Besides other cases against him, a decision of the Supreme Court 
of Pennsylvania had been cited, which was exactly in point, and con- 
clusive against his positions. He was apparently in the full tide of success- 
ful argument, and was approaching its end, when the Chief Justice said, 
‘What do you say to the Pennsylvania case, Mr. Choate’-—‘Your Honors, 
I have not forgotten that case. By no means. I was coming to it directly. 
By turning to it, you will notice that the decision was given in the month 
of July, in the height of the hot season, in the extremely hot town of 
Harrisburgh, in the interior of the state, far away from the ocean-breezes 
which here, at this moment, are beginning to fan the heated brow of 
justice. We all know that Homer sometimes nods; and I submit to your 
Honors whether it is not indisputable that the judges of the Supreme 
Court of Pennsylvania—convened in the very heated interior of the state, 
in the extremely hot month of July, probably on one of the hottest days 
of that month, and in the afternoon, as the report fortunately happens 
to inform us—were, at the time of pronouncing this abnormal decision on 
which my brother so much relies, either most of them profoundly asleep, 
or all ‘nodding, nid, nid, nodding,’ and so not responsible for the strange 
doctrines laid down.’ There was great merriment among the judges, and 
it was increased by the profound gravity of Choate. The Chief Justice 
(Shaw) shook his sides till I thought he would roll off his chair.” 





SIR CECIL CARR’S LECTURES “CONCERNING ENGLISH 
ADMINISTRATIVE LAW.”* 


“Fascinating” is, perhaps, too strong a word to use in de- 
scribing a book about law; but Sir Cecil Carr’s little volume 
seems to deserve it more than most legal writing. The lectures, 
delivered at Columbia in 1940, are interesting, entertaining, full 
of information, and one can almost hear them delivered as one 
reads. The dramatic story of the book appears on the “jacket.” 
While preparing the lectures he lost his original notes as a result 
of an incendiary bomb which fell on his home; was unable to get 
at important materials in his office when he wanted them be- 
cause of damage resulting from a high explosive bomb; was 





* Recently published by the Columbia University Press. Sir Cecil Carr is the 
editor of the English Statutory Rules and Orders and also of the Revised Statutes. 
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prevented by blackouts from spending his September evenings 
on them as he planned. Despite these exigencies of war, he pre- 
pared his lectures, came to America, and delivered them on time 
to the great profit of an enthusiastic audience. Preparations were 
made for publishing the lectures, but on the way back to England 
his ship was torpedoed and his set of galleys lost. Although it 
was necessary to change boats in mid-ocean, the author navi- 
gated the Atlantic safely and work on the book continued with 
the aid of the clipper planes. 

In his first chapter on “The Eighteen Thirties and After,” 
he begins with the story of Edwin Chadwick, the English pioneer 
in public health. His second lecture deals with “Delegated Legis- 
lation.” The third lecture on “Crisis Legislation” opens with a 
quotation from Plato (Laws, IV, 709)— 

“Human beings do not ever make laws; it is the ac- 
cidents and catastrophes of all kinds, happening in every 
conceivable way, that make laws for us.” 

His fourth lecture on “Administrative Tribunals” closes as 
follows: 

“The history books have told us all about the Court of Star 
Chamber, ‘a court of politicians enforcing a policy, not a court 
of judges enforcing the law.’ ** It was not so bad a court in its 
day; it was needed because other courts did not properly enforce 
the law. The Star Chamber Abolition Act expressly brought us 
back to Magna Carta and ‘due process of law’; it insisted on 
trial ‘in the ordinary courts of justice and by the ordinary course 
of the law.’ *° 

“Professor Holdsworth has written that it is largely through 
the abolition of the Star Chamber that English law knows a 
theory of ministerial responsibility and not a system of adminis- 
trative law. *' Professor Maitland saw another aspect. Speaking 
of the continuity of the old law of England, he observed that 
the medieval criminal law could be preserved because a Court 
of Star Chamber would supply its deficiencies; the old private 
law could be preserved because the Court of Chancery was com- 
posing an appendix to it; trial by jury could be preserved, de- 
veloped, and transfigured because other modes of trial were limit- 
ing it to an appropriate sphere. 





* FF. W. Maitland, Constitutional Law, p. 263. 
“26 Car. i, ce. 20. 


*“ History of English Law, I, 516; see also IV, 59, 106. 








99 


“*The Star Chamber and the Chancery were dangerous to 
our political liberties. Bacon could tell King James that the 
Chancery was the court of his absolute power. But, if we look 
abroad, we shall find good reason for thinking that, but for these 
institutions, our old-fashioned national law, unable out of its 
own resources to meet the requirements of a new age, would 
have utterly broken down, and the “ungodly jumble” would have 
made way for Roman jurisprudence and for despotism. Were we 
to say that equity saved the common law, and that the Court 
of Star Chamber saved the constitution, even in this paradox 
there would be some truth.’ * 

“Will the historian some day go further and say that our 
old-fashioned national law, unable out of its own resources to 
meet the requirements of a new age, has been preserved because 
it was supplemented by a system, however unsystematic, of ad- 
ministrative tribunals?” 

As an illustration,— 


“Crisis legislation will not only be hurried, imperfect 
and tentative; it will often be novel and unexpected. A 
Defence Regulation has suspended the Wild Birds Pro- 
tection Act in Britain so as to allow the destruction of the 
peregrine falcon and the taking of its eggs. What has this 
rare and handsome bird to do with the crisis? The answer 
is that it preys upon carrier pigeons.” 


His fifth lecture on “The Written Laws” quotes from 
Harrington's “Oceana”— 
“Where the laws be few, they leave much to arbitrary 
power; but where they be many, they leave more.” 
And his last lecture on “Bureaucracy” quotes a Burmese proverb, 
“Three major calamities, fire, flood and officials,’ and ends— 
“Bureaucrats have too little wisdom and too much 
power. If we can obtain the best men for government, we 
shall have the best results. But they will still be human 
and fallible. ‘Discontent,’ said Rasselas, ‘will not always 
be without reason under the most just and vigilant ad- 
ministration of public affairs.’ ” 


The pages between these quotations are well worth reading 
by those who wish to get clearer ideas of modern movements and 
their balance wheels on both sides of the Atlantic. F. W. G. 





# Social England, edited by F. D. Traill, II, 489. 
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THE CENTENNIAL OF JOHN AUGUSTUS, 
THE FIRST PROBATION OFFICER. 


Probation as a judicial function is not a “capricious” or “arbi- 
trary” jurisdiction and the fact that it may be administered 
occasionally by a judge who may have “capricious” or “arbi- 
trary,” or excessively benevolent peculiarities, does not alter the 
essential nature of the jurisdiction as one that is based upon 
equitable principles which will grow more distinct as time 
goes on. 

Today we know that the backbone of the probation system is 
a good probation officer and it is peculiarly fitting that the cen- 
tennial anniversary of the appearance of the first of such men, 
as a publie-spirited volunteer, in 1841, should have been cele- 
brated this vear in connection with the annual conference of the 
National Probation Association in Boston on May 28-31. 

John Augustus, humble New England shoemaker, a spectator 
in the Boston Police Court in 1841, asked the judge to let him 
stand sponsor for a man whose conduct ordinarily would have 
consigned him to the House of Correction. According to authen- 
tic records, this little known social pioneer carried out continu- 
ously for the remaining eighteen years of his life a system of pro- 
bation supervision for more than two thousand offenders, young 
and old. His work embodied all the essentials of modern proba- 
tion service. 

A bronze tablet, in his honor, was presented by the Probation 
Association, accepted by Chief Justice Field, and placed on the 
front of City Hall Annex, the site of the old court house, on 
Court Street. 





JUDGE PETER OXENBRIDGE THACHER AND THE 
COMMON LAW BACKGROUND OF PROBATION.* 


The common law of civil rights and wrongs developed in the 
course of centuries, largely by the action of judges reflecting the 
customs of the English people, and, after 1630, of the people of 
New England, and the dominant thinking behind those customs. 
Like other rules the common law hardened into strict habits of 





*Remarks at the Luncheon of the National Probation Association May 31st, 
1941. 
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thought which, as modern life became more rapid and complex, 
often produced injustice. To counteract this result, the parallel 
system of law, known as “equity,” gradually developed in 
England under the administration of the chancellor, who was 
described as the keeper of the “King’s conscience.” The common 
law judges were jealous, and the community often suspicious of 
the equity courts, but the sounder thinking about the principles 
of justice, guided by the legal imagination of able judges and 
lawyers, gradually prevailed. 

About the middle of the 18tu century, a similar equitable 
development of the criminal law began very slowly in the face 
of ridicule and abuse. We are still in the midst of that develop- 
ment and the organized system of probation is one of the out- 
standing examples of what has been called “criminal equity.” 
How did all this happen? 

We are all familiar with the saying that “what is every- 
body’s business is nobody’s business” and, as we trace civilized 
progress, we realize that individual thinking and effort, like that 
of John Augustus, must come before the collective thinking of a 
community is possible. It may be the thinking and effort of an 
Adams, a Jefferson, a Washington, a Lincoln, an Edison, or, on 
the less conspicuous levels, a Fielding, a Thacher or an Augustus 
—in other words, we all gradually respond to the suggestive 
minds and characters of individuals. As Emerson said in his 
lecture on the “Uses of Great Men,” “I cannot tell what I would 
know; but I have observed there are persons who, in their char- 
acter and actions answer questions which I have not skill to put.” 

A few years ago, in the course of casual reading, I ran 
across this passage: 

“With the advent of Christianity, pity had been pro- 
claimed a virtue; but it failed to conquer the unregenerate 
barbarity of man and it disappeared —in spite of count- 
less heroic and consecrated lives. ... In the Middle Ages, 
sin was studied and analyzed with extraordinary subtle 
thoroughness; but cruelty almost escaped notice ... and 
our ancestors had undeveloped minds on the subject. The 
ancient world was grossly and unimaginatively cruel. No 
principle of Christ has been longer in obtaining whole- 
hearted acceptance than that which is contained in the 
saying, ‘Be ye merciful, even as your Father is merciful.’ ” 

About the beginning of the 17th century, Shakespeare pub- 
lished the famous lines of Portia in the “Merchant of Venice” 
about “the quality of mercy.” When we consider the extent to 
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which those lines were read, studied, quoted and listened to on 
the stage, during the 18th and 19 centuries, I believe it may be 
said, without exaggeration, that they place Shakespeare among 
the modern reformers of the criminal law. But that germ was 
slow in its operation. 

The witchcraft and other persecutions in England and on 
the Continent, the tortures and brutality of punishments for 
offenses great and small, vicious, political and civil, including 
civil punishment for debt, continued until the writing of the 
Marquis of Bececaria (an Italian), and others, and the heroic 
investigations of John Howard in English and European prisons, 
stirred the souls of men like Jeremy Bentham and Sir Samuel 
Romilly to protest.* 

In the latter part of the 18th century, Sir John Fielding, 
the blind London police magistrate, began experiments with 
juvenile delinquents. “It is certain,” he said, in dealing with 
some thieving boys, “that sending boys to prison is much more 
likely to corrupt than reform their morals.” Believing that “pre- 
vention and not punishment” was “the first principle of police,” 
he organized two charities for deserted boys and girls in London, 
which are still in existence.** Almost his exact words were echoed 
with emphasis by Mr. Dewey in his speech on the “Challenge of 
the Young Offender” at the Centennial dinner, in honor of the 
memory of John Augustus, on May 29, 1941. 

Meanwhile, some of the crude methods of the common law 
operated, to some extent, to mitigate undue severity. The ancient 
practice of “binding over to good behavior” was really a form 
of probation, and another method was the “benefit of clergy.” 
Beginning #s an ecclesiastical privilege of priests in the civil 
courts, it was gradually extended as a class privilege to all who 
could read, so that a convicted man who could read and who 
claimed the “benefit of clergy” on a first offense was burned in 
the hand and released. The two British soldiers, convicted of 
manslaughter after the “Boston Massacre” in 1770, were thus 
branded and released. It was a crude proceeding, but it reduced, 
to some extent, the sum total of brutality. 

Coming to the 19th century in Massachusetts, Peter Oxen- 
bridge Thacher, of a line of public-spirited men, grew up as one 
of the thoughtful lawyers of his day; became one of the founders 





*See “Hell” and the Law, Journal of Criminal Law and Criminology, Sept.—Oct., 1940. 
**See A. B. A. Journal, Sept., 1940. 
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of the great library, known as the Boston Atheneum; was 
familiar with the work and writings of Howard, Bentham, 
Romilly and others; and in 1820 was appointed Judge of the 
Municipal Court of Boston—a criminal court, sitting with 
juries, with jurisdiction of all crimes not capital. He served in 
that court until his death in 1843. He became one of the leading 
judicial administrators of the criminal law, many of whose 
opinions have been preserved in a volume, still of value, entitled 
Thacher’s “Criminal Cases,” published after his death. That 
volume shows, that, at least as early as 1831—and probably 
earlier — he began to experiment occasionally with the proba- 
tion idea, in deserving cases, when he could find a humane 
sheriff, or constable, or other person, to assume some supervision 
of a young offender. His court was a higher court than the Boston 
Police Court, in which Augustus subsequently began his work, 
in a better way and on a broader scale; but his practice was 
known and it was, undoubtedly, the humane precedent, thus set 
by Judge Thacher, which led the Boston Police Court in 1841 
to give Augustus the chance to begin his work, for, without such 
judicial co-operation and authority, he could not have done it. 

All this happened because the common law judicial function 
in a criminal case is not exhausted until the sentence is finally 
imposed. In all the Massachusetts courts prior to the probation 
statutes of the late 19th century, it was the practice to administer 
probation, as an orthodox common law idea, before sentence. 
That is still the practice in the Superior Court, and was the 
practice in the Federal courts of the First Judicial Circuit for 
sixty years prior to 1915, when the Supreme Court of the United 
States, by what I believe to be an erroneous dictum in the 
Killits case,* stopped all federal probation until Congress passed 
a probation act a few years later. 

While we are deservedly celebrating John Augustus the 
pioneer of organized modern probation on a large scale, let us 
not forget Peter Oxenbridge Thacher, the Massachusetts judge 
who helped to make his work possible, or the gradual influence 
of the humane crusaders during the previous century, who helped 
to educate both Europe and America, or, in our modern advertis- 
ing slang, to “sell” the “quality of mercy” to the people of both 
hemispheres. 

* Those who wish to read the more detailed ‘story of the common law back- 


ground of probation will find it in an article in the current Journal of Criminal 
Law and Criminology, for May-June 1941 (pp. 15-34.) 
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Charles Dickens continued the work and is now classed by 
experts as a legal historian, a criminologist and a reformer. 

With the current revival of the brutal absolutism of more 
barbarous centuries in different parts of the world, it is well 
for us to remember that the principle of mercy is still young, 
according to Robert Browning’s calendar of “God’s instant men 
call years,” and still needs nursing for the protection of society. 


F. W.G. 


A TRIBUTE TO THE LATE HERBERT C. PARSONS 
FROM AN EX-CONVICT. 


Mr. Parsons was Probation Commissioner for many years 
and later the Director of the Massachusetts Child Council. We 
did not always agree with his views, but it is a pleasure to publish 
the following tribute which appeared in the Boston Herald in 
May, soon after his death. 


To the Editor of The Herald: 


I shall never be able to pass the office building at 41 Mt. 
Vernon Street without a lump in my throat and a feeling of 
incalculable loss in my heart. On the second floor, rear, is an 
office whose door bears the legend, **Massachusetts Child Council.” 
Therein was once a lovable old gentleman, its director, Herbert 
Collins Parsons, who died last Friday. 

To the casual citizen, Herbert Parsons was known as the 
father of the probation system in Massachusetts — but thousands 
of ex-convicts, like myself, knew him as something more than 
that. In all the years of his public service — yes, and long after 
his retirement when he no longer drew pay for the practice of his 
humanitarian views — no convict or ex-convict ever went to him 
for help and came away empty-handed. When, because of regula- 
tions and circumstances, no agency could interest itself in a case, 
Herbert Parsons dug into his own pocket. And so great was his 
understanding of man and his problems that, as he talked to you, 
you found yourself silently vowing that here was a man whose 
confidence you simply could not violate, whose trust in you 
would bear good fruit. 

If I had never known Herbert Parsons I might today be back 
in prison, resentful, hating all men, planning revenge on the 
very society of which I am — thanks to him —a useful and re- 
spected member. But I did know him. And I am one of many who 
say, “Goodby, Mr. Parsons. You helped me, you trusted me, and 
by the living God that made you I will keep that trust.” 


AN Ex-Convict. 











BIGGER AND BIGGER FICTIONS? 


In a recent book, under the title, “Hoaxes,” published by the 
Macmillan Company in 1940, Mr. Curtis J. MacDougall says in 
his preface: 

“Hoaxes should serve as a warning to all of us on 
our beliefs, attitudes, opinions, prejudices, and biases. .. . 
Throughout history mobs have formed and become hyster- 
ical; governments have fallen; reputations have been made 
and destroved ; international relations have been strained, 
and wars have been fought, all as a result of hoaxes which 
were exposed too late. . . . Whether the public likes to 
be fooled, as the great Barnum declared, or is fooled for 
other reasons, it always has been. And it probably always 
will be.” 

Of course, what he calls “Hoaxes.” may be intentional prac- 
tical jokes, deliberate deceptions, political oratory, or the results 
of reasoning based on mistaken assumptions. In his various 
chapters on the history of “Hoaxes,” it is curious that he does 
not refer to the history of fictions in the development of law, 
which have had both fortunate and unfortunate results. The 
value of historic fictions, like the “implied promise” in the action 
of assumpsit, and the figures of John Doe and Richard Roe,* is 
familiar to the bar and was celebrated in verse by John Anstey 
in “The Pleader’s Guide,” published in 1796, as follows: 

“Light lie the sculptur’d Marble o’er his Breast, 
Blaz’d be his Virtues, and his Sins suppress’d, 
And wheresoe’er his bones are laid 
Thrice honour’d be that Lawyer’s Shade, 
Who Truth and Nonsense first combin’d 
And Equity with Fiction join’d. .. .” 


Some years ago, however, Judge Learned Hand, in a review 
of one of Judge Cardozo’s books, said, “We have grown more 
self-conscious of late, and can no longer content ourselves with 
fiction.” That is true of some fictions, but it is a serious ques- 
tion how far our government is possible without a certain 
amount of fiction in the form of theories or assumptions which 
have some basis in the facts incident to representative govern- 
ment. Thus, the so-called “presumption” that everybody knows 
the law is merely a way of saying that knowledge of the law 
for some purposes of government is immaterial. The “presump- 


*For the story of these figures see Mass. LAW QUARTERLY. 
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tion” of validity of legislative acts, we are told, by the late 
James B. Thayer, is based on the assumption “that virtue, sense 
and competent knowledge, are to be attributed to. . .” the legisla- 
ture, as the “majestic representative of the people.” These are 
large words stating a reasonable theory, but involving, in fact, 
a certain amount of necessary fiction in the light of human nature 
and experience. 


The question as to the extent to which such fictions should 
be carried in the operations of government and in judicial think- 
ing, as a matter of commonsense, is a serious one which calls 
for advance thinking, as it is likely to arise in future in unex- 
pected ways. The question whether there was any “presumption 
of validity” in regard to legislation under the initiative and 
referendum was discussed in the Quartrerty for August, 1924 
(Vol. IX, No. 6, pp. 38-40). As pointed out in that article “the 
I. and R. consists of two separate machines of government, the 
initiative and the referendum. While they have always been 
‘politically’ inseparable, they are in fact very different.” 

Another fiction which appears to violate commonsense to 
such a degree as to call for serious consideration for the future 
has begun to appear in two recent advisory opinions of the 
Justices in regard to the interpretation of the forty-eighth amend- 
ment, one delivered on May sixteenth, 1941 (House 2485), and 
the other, on June twenty-third (House ). The soundness 
of the answers to the questions submitted by the legislature is 
not questioned; but, in the course of the opinions, there is a 
reference to the preamble or, as it is called, “the definition” of 
the forty-eighth amendment. For instance, in the opinion of May 
nineteenth, it is said, “The constitutional provisions relating to 
the initiative are made in pursuance of the reservation to the 
people” ... ete. Similar references to the “definition” appear in 
the opinion of June twenty-third. 

We see no reason to suppose that the language of the “defini- 
tion,” thus referred to, had any effect on the opinion of the jus- 
tices, but, if the practice of citing the “definition” becomes settled, 
it may have a serious effect on legislative and judicial thinking 
in future. For this reason, and because of the conviction that 
the “definition” contains nothing but rhetorical fiction, the follow- 
ing discussion of it, from the QuarTerRLy for July, 1924 (Vol. IX, 
No. 5, pp. 47-48), is reprinted for the consideration of the bench 
and bar. 
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“In the definition of the I. and R., it is stated: 


Legislative power shall continue to be vested in the 
General Court; but the people reserve to themselves the 
popular initiative, which is the power of a specified number 
of voters to submit constitutional amendments and laws to 
the people for approval or rejection; and the popular 
referendum, which is the power of a specified number of 
voters to submit laws, enacted by the General Court, to the 
people for their ratification or rejection. 

“Then follows the list of excluded matters such as religion, 
the judiciary, etc., limiting the scope of the initiative and ending 
with the provisions. 

“The ‘Definition’ can not be read independently of the limita- 
tions in the paragraphs immediately following. For the most part, 
it is a rhetorical statement which contains, in the case of the 
‘initiative’ in particular, an explanation which attempts to identify 
a power reserved by ‘the people’ to themselves with ‘the power of a 
specified number of voters’ to force the submission of certain 
measures ‘to the people.’ This fact and rhetorical language, call 
for critical analysis in its interpretation when the great represen- 
tative principle in the background of government is alleged to be 
affected. 

“The use of the word ‘reserve’ in particular when connected 
with the substance of the amendment requires analysis if the lan- 
guage is to be given any reasonable meaning. It is perfectly 
obvious, and has been ever since the matter was before the con- 
vention, that ‘the people’ of the Commonwealth did not ‘reserve’ 
to themselves anything whatever by this amendment. What they 
did do was to separate from the general legislative power of the 
General Court a limited power. This power over ‘all the people’ 
was thus separated by the ‘voting people’ and granted to any 
ten individual citizens and those who supported these with signa- 
tures. To this extent, they modified our representative system 
as it existed previously. This fact was specifically pointed out 
by ‘W. M. W.’ (William M. Warren), one of the closest observers 
of the sessions of the convention, in an entertaining account 
which appeared in the Boston Herald for November 18, 1917. In 
discussing the ‘definition’ he said, ‘Just try to think it through. 
‘The people reserve to themselves ... the power of a certain 
number of voters,—that is to say, a certain number of voters, 
not specified, have a power which the people reserve to them- 
selves. See?’ (Cf. also, another discussion of the ‘definition’ in the 
Herald for November 29, 1917.) 

“It is submitted, therefore, that as far as any reservation of 
power is concerned, nothing of the kind took place. The effect of 
the I. and R. amendment was necessarily from its nature a strictly 
limited grant of power to individuals who while they hold their 
power ‘in trust’ theoretically, as they do their votes, yet have no 
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official responsibility, but are subject merely to the sanctions of 
the criminal law and their own consciences as citizens of the 
Commonwealth in the use which they may make of the political 
power thus granted. Considering the nature of such a power and 
the lack of responsibility involved in its exercise, it is obvious 
that, as the constitution exists for the protection of the rights of 
the people as a whole, the exact scope of this power also calls for 
careful analysis in its interpretation, which must not be clouded 
by vague rhetoric. 

“Examined from this point of view, it seems clear that the 
limited power thus granted is very much narrower than the gen- 
eral legislative power and the still broader representative power 
conferred upon the General Court by the original constitution.” 

The article from which these paragraphs are quoted shows 
how the questions may arise at any time. 

F. W. G. 





DISCUSSION OF PROPOSED INCOME TAX AMENDMENT. 
Bu Puri NICHOLS. 
(From the “Boston Herald” of July 1, 1941) 


To THE Eprror or THE HERALD: 


Few realize the importance of the constitutional change with respect 
to income taxation which has received its second reading by the Legisla- 
ture and will be brought up for third reading on July 8. 

Ever since our income tax was adopted in 1916, there have been at- 
tempts to substitute a progressively graduated income tax for our present 
classified income tax, but when the true situation was understood, such 
attempts have hitherto been uniformly defeated. There is danger that 
with the public attention directed to the war, a serious injury may be 
inflicted upon our fiscal system before the public is aware of what is 
happening. 

The advocates of a graduated income tax are misled by the analogy 
of the federal income tax, the purpose of which is best carried out by 
a steep graduation in rates which has now reached 87 per cent in the 
highest brackets. Our tax was adopted for a different purpose, namely to 
provide some practical method of taxing intangible personal property, 
such as stocks and bonds, a difficult problem with which all of the states 
were confronted. 

The attempt had failed here, as it had everywhere else, to tax such 
property at the same rate as real estate. A substantial number of states 
have met the problem by taxing intangibles at a fixed rate, $3, $4, or $5 
per thousand on capital value. Others adopted a general income tax and 
exempted intangibles from property taxation altogether. 

Neither of these methods has been wholly satisfactory. The flat rate 
intangible taxes have never been much more than 50 per cent effective. 
The general income taxes allow the immense mass of intangibles from 
$25,000 to $100,000 to escape their fair burden. Since under this method all 
classes of income are taxed at the same rate and it would be too severe to 
tax either earned income, or income from property taxed at its capital 
value, when in the lowest brackets, at more than a very low rate, the tax 
on iniangibles under the general income tax is correspondingly low. 











Thus, under the customary form of general state income tax, a per- 
son who had inherited $100,000 in income paying stocks and bonds and 
performed no work whatever would pay but $20 total tax on the stocks 
and bonds and the income therefrom to the state, county and city, and 
very little federal income tax, as against from $240 to $360 under our law. 

On the other hand, the persons with the larger incomes, when 
threatened with state income tax at a high rate in addition to their federal 
income tax, often move to states where more reasonable measures prevail. 
This is accepted almost as a matter of course. Those who follow the sport- 
ing and theatrical news may have noted that “Ty” Cobb has established a 
legal domicile in Nevada, because of the high income tax in California, and 
that similar action has been taken by many of the Hollywood “movie” 
stars. 

As a result of these two failings, the graduated state income taxes 
have been most disappointing as revenue producers; and it is noteworthy 
that the revenue from all of the state income taxes combined is but a tenth 
of the revenue from the federal income tax. 

The Massachusetts income tax, under which stocks and bonds are 
taxed at 6 per cent of their income, is a reasonable one. It is equivalent 
to a tax of from $2 to $3 per thousand of capital value, so that it is 
milder than the $3 and $4 per thousand of the neighboring states which 
have adopted the classified property tax; it allows a person who has no 
other income to hold from $20,000 to $25,000 in stocks and bonds free from 
any tax whatever. 

On the other hand, without driving many wealthy residents out of 
the state, the income tax in Massachusetts and in the states that have 
followed its lead has produced more revenue in proportion to the wealth 
of the state than either the classified property tax or the general graduated 
income tax. The substance of it is that our tax does not attempt to com- 
pete with the federal tax in a field in which the state is less able to extract 
revenue, but it does reach a field in which there is a substantial taxable 
capacity and in which there is little competition with the federal govern- 
ment. 

Faced with these facts, the advocates of a general income tax now 
propose to authorize a tax that will be both classified and graduated: 
that is, the different classes of income will be taxed at different rates, as 
now, but the tax will be graduated in each class. Such a tax has, I believe, 
never been adopted anywhere and seems to me most unwise. 

Income taxes are graduated because of the greater ability of those 
with the higher incomes to contribute to the support of government. There 
is no reason why a person whose income is all from one source should 
pay at a higher rate than a person whose income is derived from four 
different sources. The widow living on the income of the proceeds of the 
insurance or savings of her husband, invested in stocks and bonds, for 
whom the proponents of this change profess such solicitude, would pay at 
a higher rate on her income than an active business man of 10 times her 
total income would pay on his dividends and interest if his holdings in 
taxable stocks and bonds were less than hers and the rest of his income 
came from other sources. 

At least, we should be spared an income tax both classified and grad- 
uated. 

In short, the proposed change will drive many of our larger taxpayers 
out of the state, and even apart from this loss, the extent of which can- 
not be estimated, will produce less revenue than the present method. The 
deficiency will have to be made up either by higher taxes on real estate 
or by some form of sales tax. This is too high a price to pay for deluding 
ourselves into the belief that, because a graduated income tax is a good 
instrument of democracy for the federal government, it is necessarily good 
for the states. 

PHILIP NICHOLS. 
Boston. 
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NOTICE OF THE 30th ANNUAL MEETING OF 
MASSACHUSETTS BAR ASSOCIATION. 


The thirtieth annual meeting of the Massachusetts Bar Association 
for consideration of an amendment to the By-Laws, for the election of 
officers, consideration of the reports of committees, and such other business 
as Imay come before the meeting, will be held on Friday, June 6th, 1941, 
at 11 A.M., in the new rooms of the Boston Bar Association on the third 
floor of No. 21 School Street, Boston. 


The report of the Nominating Committee will be found on the follow- 
ing page. 


PROPOSED CHANGE IN THE BY-LAWS 
The committee appointed by the President at the request of the Execu- 
tive Committee, recommends that By-Law II be amended so as to read as 
follows (the new matter being printed in italics) : 


The oflicers of the association shall be a president, one or more 
vice-presidents, a secretary, a treasurer and an executive committee 
which shall consist of the president, the most recent ex-president, the 
secretary and the treasurer, all ez-officiis, together with other members 
as hereinafter provided. 

No one shall be eligible for the office of president for more than 
three years in succession. The president shall be chairman of the 
executive committee. 

The members of the executive committee other than the ea-officio 
members shall consist each year of the following: 


A. Seven members, elected from the membership at large of 
this association. 

B. The president of such bar associations specified by this 
association as shall become and remain affiliated associations 
under the provisions hereinafter contained or such other member 
of each of such associations as shall be selected by its president 
and designated in a written communication to the secretary of 
this association. 

F. W. GRINNELL, Secretary, 
60 State Street, Boston. 


NOTE 

The Executive Committee now consists of the 4 ezr-oficio members 
and 21 other members, of whom 7 are elected at large and 14 are the 
locally elected representatives of other affiliated associations as follows: 
Barnstable County Bar Association; Berkshire County Bar Association; 
3ar Association of the City of Boston; Bristol County Bar Association: 
Essex Bar Association; Franklin County Bar Association; Hampden 
County Bar Association; Hampshire County Bar Association; Law Society 
of Massachusetts; Massachusetts Conveyancers’ Association; Bar Associa- 
tion of the County of Middlesex; Norfolk County Bar Association; 
Plymouth County Bar Association; and Worcester County Bar Association. 

The purpose of the amendment is to allow the addition of representa- 
tives of more local bar associations without reducing the number of seven 
elected at large. The majority of the committee to-day consists of repre- 
sentatives of other bar associations and under the proposed amendment 
this would be true to a still greater extent. 
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REPORT OF NOMINATING COMMITTEE 


The Nominating Committee of the Massachusetts Bar Association here- 
with submits its nominations for officers of the Association for the en- 
suing year: 


For President: 


Mayo A. SHatTtTuck, Hingham 


For Vice-President: 


Hon. FRANKLIN T. HAMMOND, Cambridge 


For Secretary: 


FRANK W. GRINNELL, Boston 


For Treasurer: 


Horace E. ALLEN, Springfield 


For Members At Large of the Executive Committee: 
Morris R. BrowNELL, New Bedford 
JAMES N. CLARK, Winchester 
W. ARTHUR GARRITY, Worcester 
LISPENARD B. PHISTER, Boston 
JAMES M. ROSENTHAL, Pittsfield 
CHARLES P. Ryan, Fall River 
RoMNEY Sprine, Boston 


Respectfully submitted. 


OweEeN A. Hospan, 
JAMES J. KERWIN, 
WiitiAM A. O'HEARN, 
ARTHUR E. SEAGRAVE, 


Ev1as FIewtp, Chairman. 
April 29, 1941. 


THE NOMINEES WERE ALL ELECTED. 
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THIRTIETH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION. 


In accordance with the notice, the 30th annual meeting of 
the Massachusetts Bar Association was held in the rooms of the 
Boston Bar Association, at 21 School Street, Boston, on June 6th, 
1941, at 11 a.m. 


President Wiggin presided. 


The record of the 29th annual meeting was approved as 
printed in the Massacuuserrs Law QuarrerLy, Vol. XXIV, No. 
1, for January-March, 1939 (pp. 26-32). 

In behalf of the Executive Committee, the Secretary reported 
that the plans for the annual meeting in 1940 were interfered 
with by illness and other causes; and, pending the discussion 
of bar integration, it was deemed advisable not to call a meet- 
ing late in 1940, but to continue under Article XVI of the by-laws 
until the referendum on bar integration was completed 

Following the vote of the Executive Committee in co-opera- 
tion with the Law Society of Massachusetts and the Bar Asso- 
ciation of the City of Boston, a referendum on the subject of 
bar integration was conducted in February and March, 1941. 
A circular was sent to all of the lawyers throughout the Common- 
wealth whose names and addresses appeared in the Lawyer’s 
Diary. This circular contained a brief request by the Senate and 
the House Chairmen of the Legislative Committee on Judiciary, 
for answers to the questions on the return postal card enclosed 
with the circular, in order that they might be informed of the 
views of members of the bar. The circular is printed in the 
QuarRTERLY for March, 1941 (pp. 1-4). 

President Wiggin reported the results of the referendum as 
follows: 


REPORT OF REFERENDUM ON THE INTEGRATED BAR. 





Whole number addressed ................ 9481 
Returned undelivered for various: reasons. . 186 
ee | a 23 
Total number unanswered ............. 208 
Balance to be accounted for ........... 9273 
UN aoa ent phan as tp terete bn Se eR eee 1920 
I ee eS bd pore, ete 991 
Total number answered ............... 2911 





Balance not heard from ............... 6362 











The postal card requested each person who answered it to 
state whether he was a member of a bar association. 

Of those who answered in favor, 1317 said they belonged to 
bar associations, and 603 either said they did not or listed no 
bar association. Of those who answered that they did not favor, 
654 said they belonged to bar associations, and 337 either said 
they did not or listed no bar association. 

These results were reported to the Judiciary Committee. 
Thereafter, the legislature reported, “No legislation necessary,” 
on the resolve recommended by the Judicial Council, referred to 
in the circular, and “Leave to withdraw,” on the other measures 
relating to the subject. 

The proposed change in By-law No. II, printed in the notice 
of the meeting, was amended by the insertion of the words, “or 
the Executive Committee thereof,” after the word “association” 
in the second line; and, as thus amended, was adopted. 


MASSACHUSETTS BAR ASSOCIATION. 


Treasurer's Accounting jor the year 1940 


RECEIPTS 
1940 
Jan. 1 Balance on hand, Third National Bank & 


NN OS ai ik mee eae Sd Wie mews aie Sakis $ (57.95 
1 Balance on hand, Worcester Mechanics Sav- 

NS Noise hinge eiaialeth dala hares aad 1,063.32 
1 Balance on hand, Springtield Institution for 


Savings—George R. Nutter Fund (Income 


ET OUR ooo cho sw sve mtwasioes cae 1,500.00 
ee i 3,499.00 
Delinquent Dues Collected ............... 170.00 
Interest Received—Worcester Mechanics 

NEERING 3. eosin cs ee aww aloes 26.58 
Interest Received—Springfield Institution 

PO I ok acov ie ale daw weed een 15.00 
Reginald Heber Smith—Donation for Print- 

IE, Gaxata dual Wik Mae ed de waa ele ew ate Ss 224.00 
Miscellaneous Receipts—back numbers of the 

TEM dice ecccawagsGpistw an aiate mes 1.00 


Total Receipts for 1940 ........5655. $7,256.85 

















DISBURSEMENTS 


1940 
President’s Expense ............ S 4.56 
Treasurers EXpense§ «........0+ 148.49 
Secretary’s Expense ............ 514.70 
Grievance Committee Expense .. 1,135.65 
General EXPGRGe « «0.2565 cscsews 275.45 
MASSACHUSETTS LAW QUARTERLY 2,060.84 
Total Disbursements for 1940 SANB9AT $4,159.47 
BALANCE IN Banks, December 31, 1940 ............ S3A17.38 
1940 
Dec. 31 Third National Bank & Trust Co. .......... S$ 554.06 
31 Worcester Mechanics Savings Bank ....... 1,063.32 


31 Springfield Institution for Savings (George 
R. Nutter Trust Fund, Income only avail- 
ais ew hs crs eRe eee Ree eae 1,500.00 


$3117.38 





I certify that the above account is a true statement of my re- 
ceipts and disbursements for the Massachusetts Bar Association 
during the year 1940. 

Horace E. ALLEN, 
Treasurer, 


The report was accepted and placed on file. 


REPORT OF THE GRIEVANCE COMMITTEE, 

The Secretary of the Committee on Grievances presents the 
following report for the period commencing January !, 1940 and 
ending December 31, 1940. 

Ninety-one formal complaints were handled during the year 
1940, as compared with one hundred thirty-five formal complaints 
in 1938 and eighty-six in 1939. Six complaints were pending at 
the beginning of the year and but five were pending at the close 
of the year. 

The policy of referring matters to other bar associations has 
apparently been effective as practically without exception the 
complainant has not again been heard from, although, of course, 
sometimes a perennial complaint which was disposed of five or 
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ten years before comes in in the form of a letter or even a per- 
sonal interview, and it is only after asking questions that it is 
found that the complaint was disposed of many years before. 

The expenses of the Secretary of the Grievance Committee dur- 
ing the vear 1940 were as follows: 


ECHOSTADIIC GETVICES 2.6%. 506 sc caccecccees $972.00 
EE paths ss aceeencknedwns vedas s 17.75 
Martindale-Hubbell Law Directory ........ 25.60 $1,015.35 


This represents an increase of $38.20 over the vear 1939. 
A summary of all formal complaints which have been before 

the Secretary of the Grievance Committee is as follows: 

Investigated and dismissed by Secretary .............. 5 


Dismissed on statement of complainant; no basis for 
Bn earner a ey ee ee 9 14 


Abandoned by complainant 


(want of prosecution by complainant) ............. 12 
Adjusted to satisfaction of complainant 
I SIND nde vicewh cinder ce ad ce ctne'ses 4 
Civil cases (complaint referred to attorneys) ......... 10 
INO nig si cinigisis ae Rd aa Oe AUR id Bika Dw AS woe 13 
Referred to Bar Association of the City of Boston ..... 12 
Referred to other Bar Associations .................. 21 
oo 86 
Pememme COmmery 1, TOGO xo ies choise cc seddesivssies 6 
Penns TIOCEMINEr SL, T9080 on ices ave sescene keer 5 
Total formal complaints ........ 91 


Many complainants call in person at the law office of the Sec- 
retary of this committee, but frequently are referred to the Bar 
Association of the City of Boston or to some other bar associa- 
tion before any facts dealing with the merits of the case are 
heard. No record of such complaints is made as sometimes it hap- 
pens that such complainants come in while the Secretary is out 
of the office, but the primary reason for making no records of 
such a “complaint” is the fact that the Secretary is frequently 
called upon to furnish certificates to attorneys who desire to be- 
come admitted to the bar of other states or to the bar of various 
federal bureaus and it would obviously be unfair to report that 
a complaint had been received against some attorney when there 
had been no opportunity to get all of the facts. Cooperation be- 
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tween this committee and the office of the Clerk of the Supreme 
Judicial Court for Suffolk County and also with the National 
Conference of Bar Examiners, at present located in Denver, 
Colorado, has been very close and an effort has been made at all 
times to obtain and forward promptly as complete information 
as possible in regard to the attorney whose name is under con- 
sideration. 

Scarcely a day goes by but that inquiries are received by tele- 
phone and letter having to do with other bar associations and in- 
dividuals and matters which are perhaps not strictly grievance 
committee matters, but are more along the line of public relations. 

After six years as Secretary of this committee, may I again 
make the observation that I think that the bar as a whole can 
take pride in the fact that in these critical times there has not 
only been no substantial increase in complaints, but actually 
during the last year or two there has been a gradual decrease. 
Whether or not other bar associations have had the same ex- 
perience, I do not know. Undoubtedly the fact that for over six- 
teen years applicants for admission to the bar have had to attend 
oral interviews and satisfy the bar examiners as to their charac- 
ter has helped to raise even higher the fine standard of the mem- 
bers of the Massachusetts Bar. 


Respectfully submitted, 
LisPENARD B. PHISTER, 
Secretary, Committee on Grievances. 
The report was accepted and placed on file. 


The report of the Nominating Committee, printed on the 
second page of the notice of the meeting, was submitted, and, a 


ballot being taken, the persons thus nominated were elected. 


The new President, Mr. Mayo A. Shattuck, then took the 
chair, and addressed the meeting as follows: 


(For his address see page 1 of this number) 


Ir WAS voreD that the president appoint a special committee 
of seven to consider and report plans for increased, and more 
varied, activity of the association; and members were requested 
to submit suggestions to this committee, as outlined in the presi- 
dent’s remarks. 

The president thereupon appointed the following members 
of this special committee: Joseph Wiggin, of Malden, Chairman ; 
Lispenard B. Phister, of Boston, Vice-Chairman and Secretary ; 
W. Arthur Garrity, of Worcester; Willard B. Luther, of Cam. 
bridge; James M. Rosenthal, of Pittsfield; and Richard B. Walsh, 
of Lowell. 
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The committee was requested to report to the Executive 
Committee by September 13, 1941. 


A motion was made to increase the number of vice-presidents 
to five. 


Ir WAS vorep to refer this matter to the special committee 
for consideration. 


The meeting then adjourned, subject to the call of the Chair 
at some time after the report of the special committee is received 


and considered by the Executive Committee. 
Frank W. GRINNELL, 


Secretary. 


MEETING OF THE EXECUTIVE COMMITTEE. 


Following the adjournment of the annual meeting, the Execu- 
tive Committee met and discussed at length various suggestions 
for the consideration of the special committee. 


Ir WAs vorep that the president appoint a special committee 
on meetings, and programs for such meetings. 


Ir WAS VOTED that the president appoint a special committee 
to consider the tentative draft of a code of evidence, now under 
consideration by the American Law Institute. 


Ir WAS Vorep that the president appoint a special committee 
to co-operate with the advisory committee, appointed by the 
Supreme Court of the United States, to prepare rules for the 
conduct of criminal business in the Federal Courts, under the 
recent act of Congress. 


Ir WAS vorTeD that the president appoint a special committee 
to confer with representatives of the Massachusetts State College, 
and the United States Department of Agriculture, in regard to 
the preparation of a pamphlet containing suggestions to persons 
living in rural districts as to matters in regard to which the ad- 
vice of lawyers is needed and as members of this committee the 
president appointed Nathan P. Avery, of Holyoke, and Edwin P. 
Dunphy, of Northampton. 


Ir WAs vorep that the president appoint a special committee 
to consider and report on probate and fiduciary practice and 
procedure. 

The committee then adjourned until September 13th, 1941. 


FRANK W. GRINNELL, 


Secretary. 
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Carroll, Frederick A., 40 Water St. 
Carroll, James E., 50 Federal St. 
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Chamberlin, Lafayette R., 30 State St. 
Chandler, Albert M., 75 Federal St. 
Channing, Henry M., 15 Congress St. 
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Chase, Theodore, 53 State St. 
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Clark, James Noble, 30 Federal St. 
Clarke, A. F., 102 Ames Bldg. 

Clarke, Vincent P., 27 State St. 

Cohen, Abraham K., 610 Tremont Bldg. 
Cohen, David J., 73 Tremont St. 

Cohn, Haskell, 1 Federal St. 

Coit, George Chandler, 10 State St. 


Coleman, Greta C., 73 Tremont St. 
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Coughlin, John C., 82 Devonshire 
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Curtis, Richard C., 30 State St. 
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St. 
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50 Federal St. 

















Fagan, Joseph P., 18 Tremont St. 
Farley, J. ’., 1 Federal St. 
Farnum, George R., 6 Beacon St. 
Felton, W. Sidney, 1 Federal St. 
Field, Elias, 15 State St. 

Field, Harold J., 212 Barristers Hall 
Fielding, Henry P., 6 Beacon St. 
Fischer, Edward, 201 Devonshire 
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Foster, Frederick, 84 State St. 
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Frederick, Walter F., Court House 
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Garceau, Albert, 
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Gaskins, Frederick A., 14 Beacon St. 
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Savings Bank 
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Schneider, Joseph, 18 Tremont St. 
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Stewart, Frank H., 1 Federal St. 
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Thayer, Edward G., 53 State St. 
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Tobin, James F., Municipal Court 
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St. 

Tudor. Henry D., 35 Congress St. 
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Tyler, Roger B., 53 State St. 
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Varney, John H., 53 State St. 

Wait. Richard, 30 State St. 

Walcott, Robert, 910 Barristers Hall 

Walsh. P. D., 6 Beacon St. 

Ward, William H., 53 State St. 

Wardner, G. Philip, 50 State St. 

Ware, Henry, 53 State St. 

Warren, Bentley W., 30 State St. 
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Warshauer, Charles S., 901 Pemberton 
Bldg. 

Waterman, Curtis H., 1101 Pemberton 
Bldg. 

Weed, Geo. H., 40 Central St. 

Welch, Joseph N., 60 State St. 


Wellman, Arthur H., 150 Congress St. 
Wellman, Sargent H., 150 Congress St. 
Weston, Robert D., 70 State St. 
Wheeler, Alexander, 49 Federal St. 
Wheeler, Henry, 49 Federal St 
Whiteside, Alexander, 30 State St 
Whitman, Edmund A., 1101 Pemberton 
Bldg. 
Wightman, George W., 60 State St. 
Wiggin, Henry D., State House 
Wiggin. Joseph, 27 State St. 
Wightman, George W., 60 State St. 
Wilkins, Raymond S., 53 State St 
Williams, Harold, 54 Devonshire St. 
Wilson, Grafton N., 60 State St. 
Wiseman, Jacob L., 18 Tremont St. 


Wiswall, Richard H.. 53 State St 

Witte, Martin, 815 Barristers Hall 

Wolcott, Oliver, 17 Court St. 

Wolcott, Roger, 60 State St 

Worthen, Joseph W., 10 Post Office Sq. 

Worthington, John W., 112 Pinekney St. 

Wrightington, S. R., 50 Congress St. 

Laurence E., 6 Beacon St. 
Senjamin Loring, 75 Federal St. 

1 Federal St. 


Yont, 
Young, 
Young, Stephen E., 


BRIDGEWATER 
MacMaster, Edward A., Bridgewater 
BROCKTON 
Campbell, Edmund J., 106 Main St. 
Copeland, Ralph W., 1106 Main St. 
Keith, Joseph W., 251 Main St 


Reed, Clarence C., Barristers Hall 
Rowe, William G.. Court House 
Rubin, I. Manuel, 231 Main St. 


BROOKLINE 
Bacon, Francis W., 45 Addington Rd. 
Horgan, Herbert A., 1518 Beacon St. 
Rubenstein, Philip, 101 Colchester St. 


CAMBRIDGE 


Jeale, Joseph H., Jr., Harvard Law 
School 
Cabot, Henry B., Jr... Langdell Hall, 


School 
983 Memorial Drive. 
Langdell Hall. 


Harvard Law 
Dickinson, David T., 


Gardner, George K., 


Leach, W. Barton, Harvard Law School. 

Maguire, John M., Harvard Law School. 

Moore, Andrew L., 631 Massachusetts 
Ave 


Pound, Roscoe, Harvard Law School. 

Seott, Austin W., Harvard Law School. 

Seavey, Warren Abner, Harvard Law 
School. 


Warner, Sam Bass, Harvard Law School. 


School. 
School. 


Harvard Law 
Harvard Law 


Warren, 
Williston, 


Joseph, 
Samuel, 


CHESTNUT HILL 


Darling, Frederick H., 121 Suffolk Rd. 


CHICOPEE 


Thomas A., Box 62. 
Herman, 10 Center St. 


MeDonnell. 
Ritter, 

CHICOPEE 
Walter M., 112 


FALLS 


Shea, Main St. 





CLINTON 


Saunders, Amos T. 


CONCORD 

Taylor, Marvin M., 9 Belknap St. 
DEDHAM 

Houghton, Charles E., Registry of Deeds. 


DORCHESTER 
Kingsley, Rose, 38 Roslin St. 
EDGARTOWN 
Braley, Abner L. 
EVERETT 
Lack, Harry M., 3 Malden St 


FALL RIVER 
3rayton, Israel, 84 N. Main St. 
Buftinton, Harold S. R., Citizens Savings 
Bank Bldg. 
Crispo, J. Romuald, 
Crossley, William C.., 
Cummings, John B., 56 N. 
Fuller, William E., 84 N. 


i3% Bedford St. 
441 N. Main St. 
Main St. 
Main St 


Hathaway, Guilford C., St N. Main St. 
Hawes, Richard K., 57 N. Main St. 
Horowitz, Benjamin, 100 S. Main St. 


Howarth, Margaret, 1 
Phillips, Arthur S., 1 
tadovsky, H. William 
Ryan, Charles P., 21 Bedford St 

Seagrave, Arthur E., Buffinton Bldg 
Shay, Henry W., 31 S. Main St 

Sherwin, Alfred, 301 Granite Block 


( 
54 N. Main St. 
77 Second St. 


Silvia, Frank M., 7 N. Main St. 
Sisson, George L., Granite Block 
FITCHBURG 
Annala, John G., 759 Main St. 
Erb, Irving E., 304 Main St. 
Gelinas, A. Andre, 3 Day St. 


Goodfellow, Aubrey Z.. 74S Main St 
Hall, Robert A.. 208 Main St. 

O'Connell, M. ed 
Robbins. Ralph W., 401 Main St 
Salny, Samuel M., 327 Main St 
Walsh, James H., Jr.. Park Bldg 








FRAMINGHAM 
Driscoll, John P., Mullaney Bldg. 
Luby. James E., Sawyer Bldg. 


FRANKLIN 
Metealfe, Herbert L.. 9 Metcalfe Block 
GARDNER 
Hoban, Owen A., 29 Parker St. 
Moore, M. Alan, Gardner Savings 
Bldg. 
Wartield, George R., 


Bank 
Stevens Block 


GLOUCESTER 
Alpert, Louis, 6 Pleasant St. 
Clark, William J., Main St. 
Davis, R. Chandler, 191 Main St. 
Simonds, Lincoln S., Savings Bank Bldg 
Tarr, Frederick H., 111 Main St. 


GREAT BARRINGTON 
Brothers, Frank J., 314 Main St. 
Day. W. Taylor, 314 Main St. 
McCormick, George R., Mahaiwe 

Bldg. 
Wright, Frank H. 


Bank 
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GREENFIELD 
Bartlett, Joseph T. 
Fairhurst, Charles, Davenport Bldg. 
Hayes, Timothy M., Allen Block. 
Lee, John C. 
Levy. Maurice J., 318 Main St. 
McLaud, Abner S., 4 Court Sq. 


GROTON 
DeVeau, Frederic J., Groton School. 


HAVERHILL 

Cavan, Daniel J., Daggett Bldg. 

Cleary, James P., Haverhill Trust Co. 
sldg. 

Curran, Dominie P., Haverhill National 
jank Bldg. 

McCarthy, J. Warren 

Wells, Hon. Henry G. 


HOLYOKE 

Avery, Nathan P., 362 Dwight St. 
Button, Frank E., 56 Suffolk St. 
Davenport, Russell L., 56 Suffolk St. 
Dillon, William T., 56 Suffolk St. 
Doran, Robert H., 56 Suffolk St. 
Dowling, John F., 34 Westtield Rd. 
Drapeau, Charles E., 56 Suffolk St. 
Ducharme, C. E., 380 High St. 
Evarts, Benjamin Franklin, 600 Peoples 

Savings Bank Bldg. 
Garvey, Patrick J., 56 Suffolk St. 
Feldman, Meyer L., 316 High St. 
Green, Addison B., 56 Suffolk St. 
Green, Addison L., 1229 Northampton St. 
Harrington, John T., 24 Ridgewood Ave. 
Hartnett, Joseph F., 56 Suffolk St. 
Lyon, Clifford S., Hadley Falls Bldg. 
O'Brien, Philip 
Resnic, Samuel, 316 High St. 
Ross, John D., 56 Suffolk St. 
Seanlon, Gregory J., 225 High Sr. 
Welcker, Merrill L. 
Whitmore, George D., Hadley Falls Bldg. 








HUDSON 
Madden, Harry V., 4 Main St. 


HYANNIS 
Fern. Daniel J., 298 Main St. 
French, Robert E. 
Otis, Thomas 
Paine, Charles C. 
Swift, Paul M. 


IPSWICH 
Hayes. George H. W. 


LAWRENCE 
Batol, M. Michael J., Bay State bldg. 
Bradley, Wm. J., Central Bldg. 
Chandler, Fred N., 728 Bay State Bldg. 
Comparone, Raphael A. A., 5 Jackson st. 
Cregg, Matthew A., Cregg Bldg. 
Donovan, James A., Bay State Bldg. 
Dooley, Augustine K., Central Bldg. 
Eastham, James S., 301 Essex St. 
Eaton, Fred H., Essex St. 
Eaton, James H., Essex St. 
Frost, Archie N., Court House 
Hargedon, Joseph M., 706 Bay State 

sldg. 

Kane, John P., Esq., 316 Essex St. 
Lane, Thomas J., 704 Cregg Bldg. 
Murphy, Daniel J., 301 Essex St. 
Roberts, Watkins W., 20 Lawrence St. 
Rogers, Christopher H., Bay State Bldg. 
Rose, Henry R., 351 Essex St. 











Rowell, Wilbur E., 301 Essex St. 
Sargent, Irving W., Central Bldg. 
Schwartz, Lewis H., 405 Bay State Bldg. 
Siskind, Harold M., 201 Bay State Bldg. 
Sullivan, Daniel J.. Bay State Bldg. 
Sweeney, Arthur, Central Bldg. 
Twomey, John C. 


LENOX 
Broderick, Cornelius J. 
Mole, George A., Sedgwick Bldg. 


LEOMINSTER 
Healy, J. Ward 


LONGMEADOW 
Moran, Henry A. 


LOWELL 

Eno, Arthur L., 45 Merrimack St. 
Fisher, Edward 
Fox, Warren W., 174 Central St. 
Garvey, Frank J., 174 Central St. 
Higgins, Thomas M. A., 420 Fairburn 

Bldg. 
Hogan, William A., 53 Central St. 
Kenney, William Sumner, 608 Sun Bldg. 
Kerwin, James J.. 45 Merrimack St. 
Murphy, Dennis J., 236 Central Block. 
Regan, William D., 8 Merrimack St. 
Spalding, Arthur C., 306 Chalifoux Bldg. 
Sherburne, Raymond, 45 Merrimack St. 
Walsh, Richard B., 500 Chalifoux Bldg. 
Zacharer, Frances F., 217 Hildreth Bldg. 


LYNN 
Barnes, John M., 7 Willow St. 
sishop, Wilbert A.. 38 Exchange St. 
Campbell, Everett R., 7 Central Sq. 
Colbert, Luke B., 14 Central Ave. 
Fogarty, John M., 14 Central Ave. 
Hadly. Irving A., 38 Exchange St. 
Healey, Albert J., 25 Exchange St. 
Healey, Joseph D. A., 25 Exchange St. 
Kiley, Philip A.. 7 Central Sq. 
Leonard, John J.. 7 Willow St. 
Linseott, Harry D., 145 Munroe St. 
Mayo, Henry R., Jr., Security Trust Bldg. 
MeArdle, James P., 31 Exchange St. 
Morgan, John W., 23 Central Ave. 
Newhall, Guy, 38 Exchange St. 
Sullivan, James W., 23 Central Ave. 
Underwood, Edward S., 23 Central Ave. 
Watman, Michael J., 23 Central Ave. 







MALDEN 

McGillicuddy, Daniel J., 9 Pleasant St. 
Schofield, Emma Fall 

MARLBORO 
Rice, John E.. Rice Bldg. 
Temple, Winfield, 208 Main St. 

MATTAPAN 
O'Neill, Herbert S., 216 Almont St. 


MELROSE 
Cryan, Harry E., 156 First St. 


MIDDLEBOROUGH 
Clark, Fletcher, Bank Bldg. 


MILFORD 
Cook, Clifford A., 211 Main St. 
Moore, William J., 204 Main St. 
Williams, Wendell, 234 Main St. 








MILTON 


Chase, Frederick, 287 Hillside St. 
NATICK 
Naphen, Wm. J., 12 Main St. 
Trippe, Norman 8. 
NEW BEDFORD 
Abramson, Fisher, 227 Union St. 


Barnet, Philip, 315 Olympia Bldg. 
Barnet, Samuel, 315 Olympia Bldg. 


Bentley, Samuel E. 

Brownell, Morris, 1 Masonic Bldg. 
Bullard, John M., 5 Masonie Bldg. 
Clifford, John H., 6 Masonic Bldg. 


Connolly, Harold W., 6 Masonic Bldg. 
Doyle, Andrew P., 214 Bookstore Bldg. 


Fisher, Merton C., Masonic Bldg. 
Francis, Joseph F., 758 Purchase St. 
Harrington, Edward J., 2 Masonic Bldg 


Milliken, Allan Webster. 3 Masonic Bldg. 
Milliken, Frank A., 8 Lincoln St. 
Mitchell, Charles, Masonic Bldg. 
Papkin, Barney, 96 Williams St. 

Ponte, George P., 227 Union St. 
Prescott, Bryant, Masonic Bldg 
Prescott, Oliver, 6 Masonic Bldg 
Rosenberg, Solomon, Bristol Bldg. 
Serpa, Charles U., 16 Masonic Bldg. 
Sherman, Allen, 1 Masonie Bldg. 
Taber, Frederic H., Masonic Bldg. 


NEWBURYPORT 
Crawshaw, Edward E. 


Ernest, 76 State St. 
Nathaniel N., 59 State 


Foss, 


Jones, St. 


Kelleher, T. Francis, 55 Pleasant St. 

Lawton, Peter I, 59 State St. 
NEWTON 

Slattery, C. H., 392 Centre St. 


Slattery, Walter, 392 Center St. 
NEWTON CENTRE 
Scott, Philip, 93 Union St. 


NORTH ADAMS 
1, Main St. 


Alberti, John N., 57% 

Cote. Valmore O.. New Kimball Bldg. 
Drysdale, Hugh P., New Kimball Bldg. 
Glovsky, Harold A., 85 Main St. 
Levine, Samuel E., 62 Main St. 
O’Hearn, William A. 


NORTHAMPTON 
Andre, Jesse A. G.. 39 Main 
Dakin, Winthrop S., 39 Main St. 
Dunphy, Edwin P., 39 Main St. 
Dwyer, William E., 59 Main St. 
Finn, John H., 39 Main St. 
Grife, Oscar, 56 Main St. 
Grousbeck, Harold I., 39 Main St. 
Hemenway, Ralph W., 25 Main St. 
Mason, John W.. 24 Harrison Ave. 
Torrey, Merrill E., 145 Main St. 
Shaw, Hon. Edward L., 59 Main St. 
Stevens, Walter A., 39 Main St 


St. 














Welch, William M., 100 Main St. 
OSTERVILLE 
Johnson, George B. 
PEABODY 
Manning. Daniel C., Court House. 


Powell, 


Charles J., Herbert Trust Bldg. 
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PITTSFIELD 
Barker, John 
Cain, Lincoln S., 28 North St. 
Carolan, James W., 28 North 
Cate, Sheridan R., 28 North St. 
Cunningham, Francis deL., 100 North St. 
Donna, John, 28 North St. 
Eisner, Michael IL... 
Gamwell, Irving H., 
Hibbard, Hon. Chas. 
Huston, Nickels B., 255 North St. 
Myers, Frederick M., 7 North St. 
Rosenthal, James M., 145 North 
Warner, M. B., 28 North St. 


St. 


28 North 
11 
L. 


St. 
Oxford St. 





St. 


PLYMOUTH 


Collingwood, Morton, 17 Court St. 


Feinburg, A. S., Drew Bldg. 
Peterson, George C., 5 Town Sq. 
Richards, A. Perry 


PROVINCETOWN 


Welsh, Robert A. 


QUINCY 


Smith, John D., 1372 Hancock St. 


REVERE 
Walsworth, Roscoe, 26 Delano Ave. 


ROCKLAND 


Geogan, Francis J. 

Mahar, John B., 319 Union St. 
ROCKPORT 

Wheeler, Sumner Y., 17 Pleasant St. 


SALEM 
Coffey, Edward A., 70 Washington St. 





Davis, Harrison M., Hotel Hawthorne 
Hill. Robert W., 70 Washington St. 
MeSweeney, William H., 181 Washington 
St. 
Sears, Geo. B.. 70 Washington St. 
Sheedy, John H., 81 Washi on St. 
Stefanski, Adam F., 214% Essex St. 
Sullivan, Arthur P., 46 Chestnut St. 


SOUTHBRIDGE 
Henry B. 
Hon. Louis O. 
Albert C., 152 Dresser St. 


Montague, 
Rientord, 
St. Onge, 


SOUTH FRAMINGHAM 


Dexter, J. P., 20 Coneord St. 
SPRINGFIELD 
Allen. Horace E., Third National Bank 
Bldg 


Appleton, Julius H., Third National 
Bank Bldg. 

Auchter, Frank, 124 State St. 

Ballard, Charles J., 1490 Main St. 

Beckwith, Charles H., Court Sq. Theatre 
Bldg. 

Bidwell, Raymond A., 1387 Main St. 

Bodfish, Robert W., 31 Elm St. 

Brooks, Clarence R.. Third National Bank 
Bldg. 

Callahan. Gerald J., 

Collins, Edward T., 

Collins, Thomas J., 
Bldg. 

Cooley, Charles B., 


Sldg. 


1200 Main St. 
1323 Main St. 
Third National Bank 


Third National Bank 
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Cooley, Robert C., 387 Main St. 
Cowett, Joseph B., "31 Elm 8t. 
Crook, Douglas, 1200 Main St. 
Cummings, George D., 31 Elm St. 
Davis, Hon. James E., 115 State St. 
Doherty, Louis W., 31 Elm St. 
Donovan, Milton J., 31 Elm St. 
Dunning, Ray P., 1387 Main St. 
Ehrlich, Harry M., 1387 Main St. 
Ellis, Ralph W., 124 State St. 
Figoni, John J., 31 Elm St. 
Gardner, Edwin S., 31 Elm St. 
Gelin, Isidore, 1421 Main St. 
Gilbert, Morgan P., 1323 Main St. 
Gordon, Gurdon W., Court Sq. Bldg. 
Gray, J. Lyman, 31 Elm St. 
Hartley, Raphael B., 44 Vernon St. 
Healey, James M., 37 Elm St. 
Hutchings, Edward, 31 Elm St. 
Jones, J. Howard, 1200 Main St. 
Kaps, John D., 31 Elm St. 
King, Raymond T., 1537 Main St. 
King. Robert W., 1303 Main St. 
Kirby, John P., 31 Elm St. 
Klein, Howard, 53 State St. 
Kneeland, Robert S., 1387 Main St. 
Leary, Geo. P., 15 Elm St. 
Lyman, Edwin H., Jr., 1557 Main St. 
Madden, John H., 31 Eim St. 
Mallary, R. DeWitt, 1387 Main St. 
McCarthy, Walter H., 31 Elm St. 
Mitchell, Harold S., 293 Bridge St. 
Mitchell, John H., 1200 Main St. 
Novak, Benjamin D., 1694 Main St. 
O'Malley, John M. P., 323 Main St. 
Quinlivan, Theodore v., 23 
Raleigh, Frank T., 31 Elm St. 
Rice, Horace J., 5 Elm St. 
Richardson, James Bushnell, Jr., 1323 
Main St. ; 
Robinson, Homans, 127 State St. 
Robinson, John L., 1: Main St. 
Robson, Stuart M., Main St. 
Ross, W. Clifford, 1387 Main St. 
Ryan, Charles V., Jr., 31 Elm St. 
Shapiro, Jacob J., 1694 Main St. 














Shaw, Irwin R., St. 
Small, Harold P., ¢ St. 


Snow, Abraham E., 5 Elm St. 

Spear, Clayton S., 31 Elm St. 

Spooner, Ralph S., 31 Eim St. 

Tavernier, Alfred, 36 New Dwight St. 

Wallace, Dudley B., 1200 Main St. 

Weston, Charles, 1490 Main St. 

Woodbury, Richard S., 1387 Main St. 

Yerrall, William W., 1016 Third National 
Bank Bldg. 


SWAMPSCOTT 

Shanahan, William F., 588 Humphrey St. 
TAUNTON 

Sullivan, John H., 5 Main St. 

Tracy, John B. 

White, Albert B., 43 Taunton Green 
TOPSFIELD 

trown. Howard W. 

Long, Henry F. 


WALTHAM 
Clatur, C. Dudley, 89 Mayall Rd. 
Harvey, J. L., 680 Main St. 
McCarty, John A., 680 Main St. 


WARE 
Martowski, Patrick S., 89 Main St. 
Schoonmaker, John H., 68 Main St. 
Schoonmaker, Neill W., 68 Main St. 








WATERTOWN 
Carchia, John V., 120 Langdon Ave. 


WEBSTER 
Cassidy, Francis E. 


WELLESLEY 
Bolster, Hon. Wilfred. 


WEST ACTON 
Sargent, Albert J. 


WESTFIELD 
Parker, Robert C., Hampden National 
Jank Bldg. 
Putnam, Harry B., Parks Bldg. 


WESTON 
Brayton, Anthony, Ash St. 


WEST SOMERVILLE 
Smith, Ralph M., 405 Highland Ave. 


WHITINSVILLE 
3rown, Harry W., Bank Bldg. 


WHITMAN 
Kirby, James T., Bank Block. 


WINCHESTER 
Carpenter, Dunbar F., 18 Ravine Rd. 


WOBURN 
Johnson, Harold P. 
Johnson, Kendall L., 7 Winn St. 


WORCESTER 
Anderson, Clifford S., ¢/o Norton Co. 
Anderson, Russell W., 390 Main St. 
Asher, Jacob, 390 Main St. 
Bell, Peter L., 390 Main St. 
Bianchi, John L., 311 Main St. 
Blair, Carl M., 314 Main St. 
Bowditch, Robert, 340 Main St. 
Boyle, Charles F., 311 Main St. 
Breen, Philip H., 311 Main St 
Brown, Earle, 390 Main St. 
Callahan, Daniel P., 910 Slater Bldg. 
Campbell, Alexander B., 314 Main St. 
Campbell, Kleber A., Jr., 523 State 

Mutual Bldg. 
Clark, Jay, 332 Main St. 
Clough, John A., State Mutual Bldg. 
Cronin, Fred W., 340 Main St. 
Crotty, James A., 332 Main St. 
Dean, Frank L., Court House. 
Dewey, Francis H., Jr., 311 Main St. 
Donoghue, F., State Mutual Bldg. 
Erskine, Linwood M., 390 Main St. 
Esty, Edward T., 85 Elm St. 
Fellows, John W., 314 Main St. 
Fletcher, Paris, 340 Main St. 
Garrity, W. Arthur, 605 State Mutual 
Bldg. 

Gilman, Bradley B., 340 Main St. 
Goldstein, David, 390 Main St. 
Hamilton, Charles A., 340 Main St. 
Hartwell, Harold H., 340 Main St. 
Hopkins, Williams S. B., Court House 
Houghton, Arthur 8., 340 Main St. 
Jaffee, Samuel H., 936 Slater Bldg. 
June, Merrill S., 340 Main St. 
Katz, Maurice L., 418 Park Bldg. 
Lian, George J., 390 Main St. 
Lincoln, Daniel W., 390 Main St. 











Lowell, David B., Jr., 16 Whitman Rd. 
MacCarthy, Joseph, 390 Main St. 
MeDonald, James C., 390 Main St. 
Macintosh, William L., 912 Park Bldg. 
McKeon, Francis P., 590 Main St. 
McLaughlin, James F., 19 Court St. 
Manning, Henry E., 390 Main St. 
Meaghan, John H., Jr., 311 Main St. 
Mellish, Wm., 390 Main St. 
Meliquist, Wesley E., 9 Waldo St. 
Milton, Charles C., 340 Main St. 
Mirick, George H., 340 Main St. 
Mitchell, Archibald, 390 Main St. 
Mooney, Miles, 340 Main St. 
Moore, Edward L., 507 Main St. 
Morrison, Frank W., State Mutual Bldg. 
Moynihan, John J., 320 Slater Bldg. 
Murphy, Mabel Fellows, 1020 Slater 
Bldg. 
Norman, Edwin G., 314 Main St. 
O’Brien, Edward F., 311 Main St. 
Proctor, Charles W., 390 Main St. 
Riley, Frank L., 340 Main St. 
Ring, Irving T. F., 340 Main St. 
Runo, Victor E., 340 Main St. 
Ryan, Edward A., State Mutual Bldg. 
Ryan, Frank P., 332 Main St. 
Seder, Harold, 390 Main St 
Seder, Samuel, 339 Main St. 
Siarkewiez, John J., 340 Main St. 
Sibley, J. Otis, 340 Main St. 
Sibley, Willis E., 314 Main St. 
Skerrett, Mark M., 390 Main St. 
Smith, Frank C., Jr.. 340 Main St. 
Smith, Philip S., Court House 
Southgate, Louis W., 32 Franklin St. 
Stockwell, Loue E., Slater Bldg. 
Sullivan, Thomas H., 390 Main St. 
Talamo, Joseph, Slater Bldg 
Tatman, Chas. T.. 390 Main St. 
Tupper, Clare . State Mutual Bldg 
Wall, Albert T. 2 Main St. 
Walsh, Henry C.. 340 Main St 
White, George Avery, 390 Main St. 
Wood, Charles H., State Mutual Bide. 
Zaeder, Emil, 311 Main St 


MEMBERS OUTSIDE OF 
MASSACHUSETTS 


Barney, Charles Neal, 2 Park Ave., New 
York. 

Drury, George A., 44 
New York. 

Ford. Edmond J... Attorney-General, 
Dept. of Justice, Washington, D. C. 

Fry, W. Wallace. Mexico, Mo. 

Graustein, Archibald, 37 Wall St., New 
York. 

Jaffee, Samuel H., 2915 Connecticut 
Ave., Washington. D. C. 

LaBrosse, R. deB., 408 Benedict Bldg., 
Pawtucket, R. I. 

Lovell, David B., 1138 Hospital Trust 
Bldg., Providence, R. I. 

Peck. John H., 195 Broadway, New York 

Stebbins, Charles H., West 42nd St. 

ew York. 
Wellington, 
Chesham, N. H. 

Warren, Hon. Charles, 714 Mills Bldg 
Washington, D. C. 

Weissbuch, S. D., City 
Bldg... Miami, Fla. 

Wilson, Carroll A., 120 
York. 

Young, Owen D., 570 
New York. 


Washington Sq., 


Wells, 


Wellscroft Rd., 
National Bank 

sgroadway, New 
Lexington Ave.. 


HONORARY MEMBERS. 


Judges of the Federal Courts in Massa- 


chusetts 
Justices of the Supreme Judicial Court. 
Justices of the Superior Court. 
Judges of the Land Court 
Judges of the Probate Courts. 
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AN INSTITUTE ON PROBATE AND TRUST PRACTICE 
AND PROCEDURE. 


Among the new activities planned for the Massachusetts Bar 
Association, the Executive Committee authorized a special com- 
mittee on probate and trust practice and procedure. The presi- 
dent has appointed Guy Newhall, of Lynn, as chairman. 


The general aim would be to discover deficiencies in the 
present practice and procedure and to make periodic recommen- 
dations for improvement to be considered by the association at an 
“Tnstitute” session in connection with the annual meeting in 1942, 
and submitted to the Judicial Council. 





